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Or THE NATURE or CRIMES; Aub 
THzIR PUNISHMENT, 


E are now arrived at the fourth and laſt branch 
of theſe commentaries ; which treats of public 
wrongs, or crimes and n.i/demeſnors. For we may re- 
member that in the beginning of the preceding volume“, 
wrongs were divided into two ſpecies ; che one private, 
and the other public: Private wrongs, which are fre- 
quently termed civil injuries, were the ſubje of that 
entire book: we are now therefore, laſtly, to proceed 
to the conſideration of public wrongs, or crimes and 
miſdemeſnors ; with the means of their prevention and 
puniſhment, In the purſuit of which ſubject I ſhall 
conſider, in the firſt place, the general nature of erim es 
and puniſhments ; ſecondly, the perſons capable of 
* Pook III. ch. 1. 


Vol. IV, . 


2 „„ Boox IV; 
eommitting crimes ; thirdly, their ſeveral degrees of 
- puilt, as principals or acceſſories; ſourthly, the ſe- 
veral ſpecies of crimes, with the puniſhment an- 
nexed to each by the laws of England; fifthly, the 
means of preventing their perpetration; and, fixthly, 
the methods of ii flict ir g thoſe puniſhments, which the 
law has annexed to each ſeveral crime and miſde- 
meſnor. | : | 

" Firſt, as to the general nature of crimes and their 
puniſhment : the diſcuſſion and admeaſurement of 
whick forms in every country the code of criminal law ; 
or, as it is more uſually denominated with us in Eng- 
land, the doctrine of the pleas of the crewn:: ſo called, 
becauſe the king, in whom centers the majeſty of the 
whole community, is ſuppoſed by the law to be the per- 
ſon injured by every infraQtion of the public rights be- 
longing to that community, and is therefore in all cafes 
cke proper-proſecutor for every public offence . 

The knowledge of this branch of juriſprudence, 
Which teaches the nature, extent, and degrees of every 
crime, and adjuſts it to its adequate and neceſſary pe- 
nalty, is of the utmoſt importance to every individual 
in the ſtate. For (as a very great maſter of the crown 
law has obſerved upon a ſimilar occaſion) no rank or 
elevation in life, no uprightneſs of heart, no prudenee 
or circumſpection of conduct, ſhould tempt a man to 
conclude, that he may not at ſome time or other be 


deeply intereſted in theſe reſearches. The infirmi- 


ties of the beſt among us, the vices, and ungovernable 
paſſions of others, the inſtability of all hun an affairs, 
and the numberleſs unforeſeen events, which the com- 
paſs of a day may bring forth, will teach us (upon a 
moment's reflection) that to know with preciſion what 
the laws of our country bave forbidden, and the deplb- 
rable conſequences-to Fhich a wilful diſobedience may 
__ us, is a matter of univerſal concern. 5 

n proportion to the importance of the criminal law, 


ought allo to be the care ard attention of the legiſlature Þ 


d Sec Vol. I. p. 272. Sir Michael Foſter, pref. to 20. 1 
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5 in properly forming and enforcing it. It ſhould be 


founded upon principles that are permanent, uniform, 


and univerſal; and always conformable to the dictates of 
truth and juſtice, the feelings of humanity, and the in- 
g delible rights of mankind: though it ſometimes (pro- 
vided there be no tranſgreſſion of 

ries) may be modified, narrowed, or enlarged, accord- 
ing to the local or occaſional neceflities of the ſtate 
which it is meant to govern. And yet, either from a 
IF want of attention to theſe principles in the firſt concoc · 
tion of the laws, and adopting in their ſtead the impe- 
tuous dictates of avarice, ambition, and revenge; from 
retaining the diſcordant political regulations, which 


theſe eternal bounda- 


ſueceſſive eonquerors or factions have eſtabliſhed, in 
the various revolutions of government; from giving a 
laſting efficacy to ſanctions that were intended to be 
temporary, and made (as lord Bacon expreſſes it) mere · 
ly upon the ſpur of the occaſion; or from, laſtly, too 

haftily employing ſuch means as are greatly diſpropors 
tionate to their end, in order to check the progreſs of 
ſome very prevalent offence ; from ſome, or from all, 
ef theſe cauſes, it hath happened, that the criminal 
law is in every country of Europe more rude and im- 
perſe than the civil. I ſhall not here enter into any 
minute inquiries concerning the local conſtitutions of 
other nations ; the inhumanity and miftaken policy o 

which have been ſufficiently pointed out by ingenious 
writers of their own *. But even with us in England, 
where our crown-law is with juſtice ſuppoſed to be 
more nearly advanced to perſection; where crimes are 
more accurately defined, and penalties leſs uncertain 
and arbitrary; where all our accuſations are public, 
and our trials in the face of the world; where torture 
is unknown, and every delinquent is judged by ſuch of 
his equa!s, againſt whom he can form no exception nor 


even a perſonal diflike ;—even here we ſhall occafion- 


ally find room to remark ſome particulars, that ſeem 
to want reviſion and amendment. Theſe have chiefly. 


ariſen from too {crupulous an adherence to ſome rules of 
the antient common law, when the reaſons have ceaſed 


Baron Monteſquicu, marquis Beccaria, Ts 
We 4 | | 
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pealing ſuch of the old penal laws as are either obſo- 


| framing and ping new ones. The enacting of penal- 


 FStar, 9 Geo 


* 


upon which thoſe rules were founded; from not re- 
ete or abſurd; and from too little care and attention in 


ties, to which a whole nation ſhall be ſubject, ought 
not to be left as a matter of indifference to the paſſions 
or intereſts of a few, who upon temporary motives may 
prefer or ſupport ſuch a bill ; but be calmly and ma- 
turely conſidered by perſons who know what proviſions 2 
the laws have already made to remedy the miſchief 
complained of, who can from experience foreſee be 
probable conſequences of thoſe which are now pro- 
ſed, and who will judge without paſſion or prejudice 
. adequate they are to che evil. It is never uſual in 
the houſe of peers even to read a private bill, which 
may affect the property of an individual, without firſt 
referring it to . of the learned judges, and hearing 
their report thereon . And ſurely equal precaution is 
neceſſary, when laws are to be eſtabliſhed, which may 
affect the property, the liberty, and perhaps even the 
lives, of n Had ſuch a reference taken place, 
it is impoſſible that in the eighteenth century it could 
ever have been made a . crime, to break down 
(however maliciouſly) the mound of a fillipond, where- 
by any fifh ſhall eſcape : or to cut down a cherry tree 
in an orchard f, Were even a committee appointed 
but once in an hundred years to reviſe the criminal 
law, it could not have continued to this hour a felony 
without benefit of clergy, to be ſeen for one month in 
the company of perſons who call themſelyes, or are 
ealled, Egypuans ? (a). SE | 
It is true, that theſe outrageous penalties, being ſel- 
dom or never iaflicted, are hardly known to be law by 
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{a} | But now by ſtatute 23 Geo. 3. c. 51. it is enacted as 
follows: Whereas an act made in the fifth year of the reign 
of queen Elizabeth, intitled, An act for further puniſhment 
« of vagabonds calling themſelves Egyptians, is and ought to 
be conſidered as a law of exceſſive ſeverity, be it therefore 
66 enacted, c. that from and after the 1ſt day of Auguit 1783, 
the ſaid act ſhall be, and the ſame is hereby repetlod.”] 
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W the public ; but that rather aggravates the miſchief, 
by laying a ſnare for the unwary. Yet they cannot but 
occur to the obſervation of any one, who hath under- 
taken the taſk of examining the great outlines of the 
XZ Engliſh law, and tracing them up to their principles : 
andi it is the duty of fucha_one to hint them with de · 
XZ cency to thoſe, whoſe abilities and ſtations enable them 
to apply the remedy. - Having therefore premiſed this 
apology for ſome of the enſuing remarks, which might 
otherwiſe ſeem to ſavour of arrogance, I proceed now 
0 conſider (in the firſt place) the general nature of 
ertimes. | 3 1 8 1 

I. A crime, or miſdemeſnor, is an act committed, 
or omitted, in violation of a public law, either forbid- 
ding or commanding it. This general definition com- 
prehends both crimes and miſdemeſnors; which, pro- 
perly ſpeaking, are mere ſynonymous terms: though, 
in common uſage, the word *©* crimes*” is made to de- 
note ſuch offences as are of a deeper and more atrocious 
dye; while ſmaller faults, and omiſſions of leſs conſe- 
quence, are comprized under the gentler names of 
miſdemeſnors“ only. 3 e 

The diſtinction of public wrongs from private, of 
erimes and miſde meſnors from civil injuries, ſeems prin- 
eipally to confiſt in this: that private wrongs, or civil 
injuries, are an infringement or privation of the civil 
rights which belong to individuals, confidered merely 
as individuals; public wrongs, or crimes and miſde- 
meſnors, are a breach and violation of the public rights 
and duties, due to the whole community, confidered as 
a community, in its ſocial aggregate capacity, As if 
I detain a field from another man, to which the law has 
given him a right, this is a civil injury, and not a 
crime; for here only the right of an individual is con- 
cerned, and it is immaterial to the public, which of us 
is in poſſeſſion of the land: but treaſon, murder, and 
robbery are properly ranked among crimes; fince, be- 
tides the injury done to individuals, they ſtrike at the 
very being of ſociety, which cannot poſſibly ſubſiſt 
where actions of this fort are ſuffered io efcape with 
KWPUNIY. c A 3 
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In all cafes the crime includes an injury; every pub- 
lic offer ce is alſo a private wrong, and ſomewhat 
more; it affeQs the individual, ard it likewiſe affects 
the community. Thus treaſon in imaginiug the kings 
death involves in it conſpiracy againſt an individual, 
which is alſo a civil injury: but as this ſpecies of trea- 
ſon in 1s conſequences principally tends to the diſſoluti-„— 
on of government, and the deſtruct ion thereby of the x 
order and peace of ſociety, this denominates it a crime of | L 
the higheſt magnitude, Murder is an injury to the life 
of an individual; but the law of ſocicty conſiders prin- 
cipally the loſs which the ſtete ſuſtains by being deprive 
ed of a member, and the pernicious example thereby 
ſet for others to do the like. Robbery may be confi- 
| dered in the ſame view: it is an injury to private pro- 
ny - perty ; but were that all, a civil ſatisfaction in da- 
"ny / wages might atone for it: the qi miſchief is the 
ching, for the prevention of which our laws have made 
| it a capital offerce. In theſe groſs and atrocious inju- 
4 ries the private wrong is ſwallowed up in the public: 


* we ſeldom hear any mention made of ſatis fact ion to the 
individual; the ſatisfaction to the community being ſo 
very great. And indeed, as the public crime is not 
otherwiſe avenged than by forſeiture of lite and pro- 
perty, it is impoſſible afterwards to make any reparati- 


4 on for the private wrong; which can only be had ſrom 1 
1 the body or goods of the aggreſſor. But there are 
1 crimes. of an inferior nature, in which the public 


puniſhment is not ſo ſevere, but it affords room for a 1 
private compenſation alſo; and herein the diſtinction of 
crimes from civil injuries is very apparent. For in- 
tance ; in the caſe of battery, or beating another, the 

agg reſſor may be indicted for this at the ſuit of the king, 
for diſturbing the public peace, and be puniſhed crimi- 
nally by fine and impriſonment : and the party beaten 
may alſo have his private remedy by action of treſpaſs 
for the injury which he in particular luſtains, and recover 
a civil ſatisfaction in damages. So alſo, in caſe of a 
public nuſance, as digging a ditch acroſs a highway, 
this is puniſhable by indictment, as a common offence 
to the whole king dom and all his majeſty's ſubjeRs 3 


Chi 25-7 WxonGes 7 
but if any individual ſuſtains any ſpecial damage 
thereby, as laming his horſe, breaking his carriage, or 
the like, the offender may be compelled to make am- 
ple ſatisfaction, as well for the private injury, as for 
the public wrong. | 

Upon the whole we may obſerve, that in taking eog- 
nizance of all wrongs, or unlawful acts, the law has a 
double view: 21. not only to redreſs the party injured, 
by either reſtoring to him his right, if poſſible ; or by 
giving him an equivalent; the manner of doing which 
was the object of our inquiries in the preceding book 
of theſe commentaries : but alſo to ſecure to the pyb- 
lic the benefit of ſociety, by preventing or — 
every breach or violation of thoſe laws, which the 
ſovereign power has thought proper to eſtabliſh, for 
the government and tranquillity of the whole. What 
thoſe breaches are, and how prevented or puniſhed, 
are to be conſidered in the preſent book. 

II. The nature of crimes and miſdemeſnors in general 
being thus aſcertained and diſtinguiſhed, I proceed in 
the next place to conſider the general nature of pu- 
niſhments + which are evils or inconveniencies conſe- 
quent upon crimes and miſdemeſnors ; being deviſed, 
denounced, and inflicted by human laws, in conſequence 
of diſobedience;or miſbehaviour in thoſe, to regulate 
whoſe conduct fuch laws were reſpectively made. And 
herein we will bricfly conſider the power, the end, and 
the meaſure of hunian puniſtment. © 

1. As to the power of human puniſhment, or the right 
of the temporal legiſlator to inflict diſcretionary penal- 
ties for crimes and miſdemetnors *. It is clear, that the 
right of puniſhing crimes {gain ft the law of nature, as 
murder and the like, is in a ſtate of mere nature veſted 
in every individual. For it muſt be vetted in ſome- 
body ; otherwiſe the laws of nature would he vain and 
fruitleſs, if none were empowered to put them in exe- 
cution 2 and if that power is veſted in any one, it muſt 


alſo be veſted in all mankind ; fince all are by nature 


k See Grotius, de j. ö. & þ. J. 2. c. 20. Puſſendorf, L. of Nat. 
& N. b. 8. c. 3. ; | 0 | | 
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Boox IV. 
ual. Whereof the firſt murderer Cain was fo ſen- 


ſible, that we find him expreſſing his apprehenſions, 
that whoever ſhould find him would flay him. Ina 
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Rate of ſociety this right is transferred from individuals "| 
to the ſovereign power; whereby men are prevented 
from being judges in their own cauſes, which is one of 


the evils that civil government was intended to remedy. 
Whatever power therefore individuals had of puniſhing 


offences againſt. the law of nature, that is now veſted 


in the magiſtrate alone ; who bears the ſword of juſtics 
by the conſent of the whole community. And to this 
precedent natural power of individuals muſt be refer- 


red that right, which ſome have argued to belong to 
every ſtate, (though, in fact, never exerciſed by any) of 


puniſhing uot only their own ſubjects, but alſo foreign 


embaſſadors, even with death itſelf; in caſe they have 


offended, not indeed againſt the municipal laws of the 
country, but againſt the divine laws of nature, and be- 
come liable thereby to forfeit their lives for their 


guilt *. | | | | 
As to offences merely againſt the laws of ſociety, 


which are only mala prohibita, and not mala in ſe; the 
temporal magiſtrate is alſo empowered to inflict coer- 
cive penalties for ſuch tranſpreflions ; and this by the 
conſent of individuals; who, in forming ſocieties, did 


either tacitly or expreſsly inveſt the ſovereign power 


with a right of making laws, and of enforcing obedi- 
ence to them when made, by exerciſing upon their non» 
obſervance, ſeverities adequate to the evil. The 
lawfulneſs therefore of puniſhing fuch criminals is 
founded upon this principle, that the Iaw by which 
they ſuffer was made by their own conſent ; it is a part 
of the original contract into which they entered, when 
firft they engaged in ſociety ; it was calculated for, and 


has long contributed to, their own ſecurity. 


This right, therefore, being thus conſerred by uni- 
verſal conſent, gives to the ſtate exactly the ſame 
power, and no more, over all its members, as each ju- 
dividual member had naturally over himſelf or others. 


1 Gen. iv, 14, > Sre Vol. I. pag. 264, 


* 


_ againft nature, 


A Whew 


W hich has occaſioned ſome to doubt, how far a human 
legiſlature ought to inflict capital puniſhments for 22. 


— fitive offences; offences againſt the municipal law only 


and not againſt the law of nature; fince no individua 
has, naturally, a power of inflicting death upon him- 
ſelf or others for actions in themſelves indifferent. 
With regard to offences mala in ſe, capital puniſhments 
are in ſome inſtances inflicted by the immediate com- 
mand of God himſelf to all mankind; as, in the caſe 
of murder, by the precept delivered to Noah, their com- 


mon anceſtor and repreſentative *,, “ whoſo ſheddeth 


„ man's blood, by man ſhall his blood be ſhed.” In 
other inſtances they are iuflifted aſter the example of the 
creator, in his poſitive code of laws for the regulation 
of the Jewiſh republic ; as in the cafe of the crime 
But they are ſometimes inflicted wich- 
out ſuch expreſs warrant or example, at the will and 
diſcretion of the human legiſlature ; as for forgery, for 
theft, and ſometimes for 9 of a lighter kind. Of 
theſe we are principally to ſpeak : as theſe crimes are, 
none of them, offences againſt natural, but only againſt 


| ſocial, rights; not even theft itſelf, unleſsit be accom- 


panied with violence to one's houſe or perſon : all 
others being an infringement of that right of property, 
which, as we have formerly ſeen”, owes its origin not 
to the law of nature, but merely to civil ſociety. 

The practice of inflicting capital puniſhments, for 


offences of human inftitution, is thus jultified by that 


great and good man, fir Mathew Hale“: * when of- 
" fences grow enormous, frequent, and dangerous to a 
* kingdom or ſtate, deſtructive or highly pernicious to 
civil ſocieties, and to the great inſecurity and dan- 
ger of the kingdom or its inhabitants, ſevere puniſh» 
« ment and even death itſelf is neceſſary to be annexed 
* tolaws in many caſes by the pruderice of lawgivers.“ 
It is therefore the enormity, or dangerous tendency, of 
the crime, that alone can warrant any carchly legiſlature 
in putting him to death that commits it. It is not its 


1 Gen. ix. 6. | » Hal. P. C. 13. 
m Book . ch. 1. : | 
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frequeney only, or the difficulty of otherwiſe prevent- 
ing it, that will Excuſe our attempting to prevent it by 


a wanton effuſion of human blood. For, though the 


end of puniſhment is to deter men from offending, it 
never can follow from thence, that it is lawful to deter 


them at any rate and by any means; ſince there may be 


unlawful methods of enforcing obedience even to the 
juſteſt laws. Every humane legiſlator will be therefore 


extremely cautious of eſtabliſhing laws that inflict the 
peralty of death, eſpecially for flight offences, or ſuch 


as are merely poſitive. He will expect a better reaſon 
for his ſo doing, than that looſe one which generally is 


given ; chat it is found by former experience that no 


lighter penalty will be effectual. For is it found upon 
farther experience, that capital puniſhmeuts are more 


effectual? Was the vaſt territory of all the Ruſſias worſe 
regulated under the late empre 


Elizabeth, than under 
her more fanguinary predeceſſors ? Is it now, under 
Catherine II, leſs cwvihzed, leſs ſocial, leſs ſecure? And 
yet we are affured, that neither of theſe illuſtrious 

rinceſſes have, throughout their whole adminiſtration, 
inflicted the penalty of death: and the latter has, upon 


full perſuaſion of its being uſeleſs, nay, even pernicious, 
given orders for aboliſhing it entirely throughout her 


extenſive dominions*,” But indeed, were capital pu- 
niſliments proved by experience to be a ſure and effec» 


tual remedy, that would not prove the neceſſity (upon 


which the juſtice and propriety depend) of inflicti 

them upon all occafions when other expedients fail. 

fear this reaſoning would extend a great deal too far. 
For inftance, the damage done to our public roads by 
loaded waggons is univerſally allowed, and many laws 
have been made to prevent it; none of which have hi- 
therto proved effeſtual. But it does not therefore fol- 
low, that it would be juſt ſor the legiſlature to inflit 
death upon every obſtinate carrier, who defeats or 
eludes the proviſions of former ſtatutes. Where the evil 
to be prevented is not adequate to the violence of the 
preventive, a ſovereign that thinks ſeriouſly can never 


„ Grand inſtructions for framing a new code of laws for the 
empire, §. 210. | - | 
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juſtify ſuch a law to the dictates of conſcience and hu- 
| manity, To ſhed the blood of our fellow-creatures is 
| matter that requires the greateſt deliberation, and the 
fulleſt conviction of our own authority: for life is the 
immediate gift of God to man; which neither he can 
"XZ reſign, nor can it be taken from him, unleſs by the 
| command or permiſſion of him who gave it; either 
expressly revealed, or collected from the laws of nature 
or ſociety by clear and indiſputable demonſtration. 
I would not be underfiood to deny the right of the 
legiſlature in any country to enforce its own laws by the 
death of the tranſgreſſor, though perſons of ſome abi- 
lities have doubted it; but only to ſuggeſt a few hints for 
the conſideration of ſuch as are, or may hereafter be- 
come, legiſlators, When a queſtion arifes, whether 
death may be lawfully inflited for this or that tranſ- 
greſſion, the wiſdom of the laws muſt decide it: and 
io this public judgment or deciſion all private judgments 
muſt ſubmit; elſe there is an end of the firſt principle of 
all ſociety and government. The guilt of blood if any, 
muſt lie at their doors, who miſinterpret the extent of 
their warrant ; and not at the doors of the ſubject, who 
is bound to receive the interpretations that are given by 
the ſovereign power. 5 
2. As to the end, or final cauſe of human puniſh- 
ments. This is not by way of atonement or expiation 
for the crime commited ; for that muſt be left to the 
juſt determination of the ſupreme being : but as a 
precaution againſt future offences of the fame kind. 
This is effected three ways: either by the amendment 
of the offender himſelf; for which purpoſe all corporal 
| puniſhments, fines, andtemporary exile or impriſonment 
are inflicted: or by deterring others by the dread of 
his example from offending in the like way, © ut poena 
„(as Tully ® expreſſes it) ad paucos, metus ad omnes 
« perveniat ;” which gives riſe to all ignominious pu- 
niſhments, and to ſuch executions of juſtice as are open 


7 fro Clumtia. 46. 
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and public: or laſtly, by depriving the party injuring 
of he power to do future miſchief; which 1s elkecled by 
either putting him to death, or condemning him to per- 
petual confinement, flavery, or exile. The fame one 
end, of preventing future crimes, is endeavoured to be 
anſwered by ench of theſe three ſpecies of puniſhment. 
The public gains equal ſecurity, whether the offender 


bimſelf be amended by wholeſome correction, or whe- 


ther he be diſabled from doing any farther harm : and 
if the penalty fails of both theſe effects, as it may do, 
ſtill che terror of his example remains as a warning to 
other citizens. Ihe method however of inflicting pu- 


niſhment ought always to be 1 to the parti- 
e 


cular purpoſe it is meant to ſerve, and by no means to 


exceed it: therefore the pains of death, and perpetual 


diſability by exile, flavery, or impriſonment, ought 
never to be inflicted, but when the offerder appears in- 
corrigible : which may be collected either from a re- 


petition of minuter offences; or from the perpetration 
of ſome one crime of deep malignity, which of itſelf 
| demonſtrates a diſpoſition without hope or probability of 


amendment: and in ſuch caſes it would be cruelty to 
the public, to defer the puniſhment of ſuch a criminal 
till he had an opportunity of repeating perhaps the worſt 


of villainies. 
3. As to the meaſure of human puniſhments. From 


What has been obſerved in the former articles we may 
collect, that the quantity of puniſhment can never be 


abſolutely determired-by any ſtanding invariable rule ; 
but it mult be left to the arbitration of the legiſlature to 
inflict ſuch penalties as are warranted by the laws of 


nature and ſociety, and ſuch as appear to be the beſt 
calculated to anſwer the end of precaution againſt ſuture 


offences. g | | 

Hence it will be evident, that what ſome have 
ſo highly extolled for its equity, the Jex talionis, 
or law of retaliation, can never be in all caſes an 
adequate or permanent rule of puniſhment, In ſome 
caſes indeed it ſeems to be dictated by natural reaſon; 
as in the caſe of conſpiracies to do an injury, or falſe 


acculations of the innocent; to which we may add 


Wb. . Was .. 8 


that law of the Jews and Egyptians, mentioned by Jo- 
ephus and Liodorus Siculus, that whoever without 
ficient cauſe was found with any mortal poiſon in his 
cuſtody, ſhould himſelf be * to take it. But, in 
eeneral, the difference of perſons, place, time, pro- 


- LY ol 
_ 
, 


*F ocation, or other circumſtances, may enhance or mi- 


+ 


igate the offence; and in ſuch cafes retaliation can 

never be a proper meaſure of juſtice. If a nobleman 

ſtrikes a peaſant, all mankind will ſee, that if a court 
of juſtice awards a return of the blow, it is more than a 
7 Full compenſation. On the other hand, retaliation ways 
iometimes, be too eaſy a ſentence ; as, if a man mali 

ciouſly ſhould put out che remaining eye of him who 
had loſt one before, it is too ſlight a puniſhment for the 
XRF maimer to loſe only one cf bis: and therefore the law 

hof the Locrians, which demanded an eye for an eye, 
was in this inſtance judiciouſly altered; by decreeing, 
in imitation of Solon's laws *, that he who ſtruck out 
the eye of a one-eyed man, ſhould loſe both his own in 
return. Beſides, there are very many crimes, that will 
in no ſhape admit of theſe penalties, without maniſeſt 


adultery by adultery, and the like. And we may add, 
"XX that thoſe inſtances, wherein retaliation appears to be 
"XX uſcd, even by the divine authority, do not really pro- 
ceed upon the rule of exact retritution, by doing to the 
criminal the ſame hurt he has done to his neighbour and 
no more; but this correſpondence between the crime and 
pur iſhment is barely a conſequence from ſome other 
principle. Death is ordered to be puniſhed with death; 
not becauſe one is equivalent to the other, for that would 
be expiation, and not puniſhment, Nor is death always 
an equivalent for death: the <xecution of a necdy de- 
crepid aſſaſſin is a poor ſatisfaction for the murder of a 
10blemar'in the bloom of his youth, and full enjoyment 
of his friends, his honours, and his fortune. But the 
reaſon upon which this ſentence is grounded ſeems to be, 
chat this is the higheſt penalty that man can inflict , 
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and tends moſt to the ſecurity of mankind : by re- 


moving one murderer from the earth, ard ſeturg a 
dreadful example to deter others: ſo that even this 


grand inſtanceproceedsupon other principles than thoſe 
of retaliation, Ard truly, if any meaſure of puniſh- 


ment is to be taken from the damage ſuſtained by the 


ſufferer, the puniſhment ought rather to exceed than 
equal the injury: fince it ſeems contrary to reaſon and 
equity, that the guilty (if convicted] ſhould Juffer no 
more than the innocent has done before him; eſpecially 
as the ſuffering of the innocent is paſt and irrevocable, 
that of the guilty is future, contingent, ard liable to be 
eſcaped or evaded. With regard indeed to crimes that 
are incomplete, which conſiſt merely in the intention, 
and are not yet carried into act, as conſpiracies and the 
like ; the innocent has a chance to fruſtrate or avoid the 
villainy, as the conſpirator has alſo a chance to eſcape 
his puniſhment : and this may be one reaſon why the 
lex talicnisis more proper to be inflicted, if at all, for 
crimes that conſiſt in intention, than for ſuch as are car- 
Tied into act. It ſeems indeed conſonant to natural 


reaſon, and has therefore been adopted as a maxim by 
ſeveral theoretical writers *, that the puniſhment due to 
the crime of which ore fallely accuſes another, ſhould 


be ir flicted on the perjured informer. ' Accordingly, 
when it was once attempted to introduce into England 
the law of retaliation, it was intended as a puniſhment 


for ſuch only as preferred malicious accuſations againſt 


others; it being enacted by ſtatute 37 Edw. III. ch. 18. 
that ſuch as preferred any ſuggeſtion to the king's great 


council ſhould put in ſureties of taliation ; that is, 


to incur the ſame pain that the other ſhould have had, in 


caſe the ſuggeſtion were found untrue. But, aficr one 


year's experience, this puniſhment of taliation was re- 
jected, and impriſonment adopted in its ſtead . 

But though from u hat has been ſaid it appears, that 
there cannot be any regular * determinate method of 


— 


T Beccar. c. 15. 2 Stat, 38 Edw. m. c. 9. 
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; ating the quantity of puniſhments for crimes, by any. 


one uniform rule; but they mult be referred to the will 
2 Wand diſcretion of the legiſlative power: yet there are 
is lome general principles, drawn from the nature and 
le 9 eircumſtances ot the crime, that may be of ſome aſſiſt - 
I ance in allotting it an adequate puniſhment, 

'C 4s, firſt, with regard to the object of it: for the 
an greater and more exalted the object of an injury is, the 
nd more care ſhould be taken to prevent that injury, and of 
o courſe under this aggravation the puniſhment ſihould be 
ly more ſevere. Theretore treaſon in conſpiring the 4ing's 
©, aeach is by the Englith law puniſhed with greater ri- 
de gour than even atually killing any private ſubject. And 
at vet, generally, a defign to tranſgreis is not fo flagrant an 
n, WF enormity, as the actual completion of that deſign. - For 
1E evil, the nearer we approach it, is the morediſagreeable 
ic and thocking : ſo that it requires more obſtinacy in 
de FF wickedneſs to perpetrate an unlawful action, than bare - 
1c, y to entertain the thought of it: and it is an encourage- 
r ment to repentance and remorſe, even till the laſt ſtage 
of any crime, that it never is too late to retract ; and 
al nat it a man ſtops even here, it is beiter for him than if 


be proceeds: tor which reaton an attempt to rob, to 
o raviſh, or to kill, is far leſs penal than the actual rob- 
X bery, rape, or murder. But in the caſe of a treaſona- 


7 4 ble conſpiracy, the object whereof is the king's majeſ- 
d "IM ty, the bare intention will deſerve the higheſt degree of 
it 8 leverity, not be cauſe the intention is equivalent to the 
ſt act itlelt; but becauſe the greateſt rigour is no more 
. than adequate to a treaſonabſe purpoſe ot the heart, and 
at there is no greater left io inflict upon the actual execu · 
8, tion uſelf. 5 5 | 

n Again: the violence of paſſion, or temptation, may 


© ſometimes alleviate a crime; as thett, in cate of hunger. 
is tar more worthy of compaſſion, than when committed 
through avarice, or to ſuppiy one in luxurious excelles. 
To kill a man upon ſudden and violent reſentment is leſs 
penal than upon cool deliberate malice. The age, edu- 

. cation, and character of the offender ; the repetiuon 
(vr otherwiſe) of the offence ; the time, the place, tho 

| B 2 | | 


— 


= 
* * gm 
8 4 - | 
16 - rie x T* 
; f 2 
1 ” N 7 1 
ö 


eompany wherein it was committed; all theſe, and a 
" thouſand other incidents, may aggravate or exlenuate 
the crime | 
' Farther : as puniſhments are chiefly intended for the 
prevention of future crimes, it is but reaſonable that 
among crimes of different natures thoſe ſhould be moſt 
L ſeverely puniſhed, which are the moſt deſtructive of the 
n public ſafety and happineſs” : and, among crimes of an 
4 | equal malignity, thoſe which a man has the moſt fre- 
1 auent and eaſy opportunities of committing, Which 
I cannot be fo eaſily guarded againſt as others, and which 
1 therefore the offender has * ſtrongeſt inducement to 
15 commit: according to what Cicero obterves *, © ea ſur: 
_ « arimatoertenda peco2!a maxime, quae diſſicillime prae- 
Jl « caventur.” Hence it is, that for a ſervant to rob his 
1 maſter is in more caſes capital, than for a ſtranger: it a2 
nes ſervant kills his maſter, it is a ſpecies of treaſon ; 1a 
| another it is only murder: to ſteal a handkerchief, or 
] other trifle above the value of twelve pence, privately 
from one's perfon, is made capital ; but to carry off a 
load of corn from an open field, though of fifty times 
10 greater value, is puniſhed with tranſportation only, 
© And, in the iſland of Man, this rule was formerly car- 
Bt ried ſo far, that to take away an horſe or an ox was 
Ml there no felony, but a treſpaſs, becauſe of the difficulty 
Wl in that litile territory to conceal them or carry them off : 
100 but to ſteal a pig or a fowl, which is eaiily done, was 
a capital miſdemeſnor, and the offender was puniſhed 
with death“. | . 
Laſtly, as a concluſion to the whole, we may ob 
ſerve that puniſhments of unreaſonable ſeverity, eſpe- 
cially when indiſcriminately inflicted, have leſs effect 
in preventing crimes, and amending the manners of a 
people, than ſuch as are more merciful in general, yet 


Thus Demoſthenes (in his © publicly, before ftrangers, 
oration againſt Midias) finely © as well as citizens; and 
Works up the aggravations of © that in the temple, whither 
the inſults he had received. © the duty of my office called 
E I was abuſed, ſays he, by „ me.” | | | 
* my enemp, in cold blood, 1 Beccar. c. 6. 

out of malice, not by heat u pro Sesto Roſcio. 40. 
« of wine, in the morning, 4 Ind. 285. 
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Eo roperly intermixed with due diſtiuctions of ſeverity, 
4 is the ſentiment of an ingenious writer, who ſeems to 
have well ſtudied the ſprings of human action“, that 
crimes are more effectually prevented by the certainty, 
chan by the /everity, of puniſhment, For the exceſſive 

ſeverity of laws (ſays Monteſquieu“) hinders their 
execution: when the puniſhment ſurpaſſes all meaſure, 
the public will frequently out of humanity prefer im- 
"WT purity to it. Thus alſo the ſtatute 1 Mar, ft. r. e. 1, 

recites in its preamble, © that the ſtate of every king 
. conſiſts more affuredly in the love of the ſubjec 

towards their prince, than in the dread of laws'made 
with rigorous pains ; and that laws made for the 
"TE © preſervation of the commonwealth without Hep pe- 
EX *©* nalties are more often obeyed and kept, than laws 
IX * mate with extreme puniſhments.” Ha py had it 
been for the nation, if the ſubſequent . of that 
deluded princeſs in matters of religion, had been cor- 
X reſpondent to theſe ſentiments of herſelf and parliament, 
in matters of ſtate and government! We may farther 
obſervefthat ſanguinary laws are a bad fymptom of the 
diſtemper of any ſtate, or at leaſt of its weak conſtitu- 
tion: The laws of the Roman kings, and the twelve 
tables of the cen viri, were full of cruel puniſhments 2: 
the Porcian law, which exempted all citizens from ſen- 
tence of death, filently abrogated them all. In this 
period the republic flouriſhed : under the emperors ſe- 
"IF vere puniſhments were revived ; and then the empire 
tell. 8 | | 
8: It is moreover abſurd and impolitic to apply the ſame 
puniſhment to crimes of different malignity. A mul» 
titude of ſanguinary laws (befides the doubt that may 
be entertained concerning the right of making them) 
do likewiſe prove a manifeſt defect either in the wiſdom 
of the legiflative, or the ſtrength of the executive 
power. It is a kind of quackery in government, and 
argues a want of ſolid ſkill, to apply the ſame univer- 
fal remedy, the ui mum ſupplioium, to every caſe of dif- 
ficulty. It is, it mult be owned, much eafter to extir- 
urpate than to amend mankind; yet that magiſtrate muſk 
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be eſteemed both a weak and a crueFſurgeon, who cuts 
off every limb, which through ignorance or indolence 
he will not attempt to cure. It has been therefore in- 


eniouſly propoſed”, that in every ſtate a ſcale of crimes 


-thould be formed, with a correſpondent ſcale of pu- 
niſhments, deſcending from the greateſt to the leaſt: 
but, if that be too romantic an idea, yet at leaſt a wiſe 
legiſlator will mark the principal diviſions, and not al- 
fign penalties of the firſt degree to offences of an inferior 
rank. Where men ſee no diſtinction made in che na- 
ture and gradations of puniſhments, the generality will 
be led to conclude there is no diſtinction in the guilt. 
Thus in France, the puniſhment of robbery, ether 7 
with or without murder, is the ſame* : hence it is, that 


| though perhaps they are therefore ſubject to feuer ; 


rob 


ries, yet they never rob but they alſo murder. 
In China murderers are cut to pieces, and robbers not : 
hence in that country they never murder on che highway, 


* 


though they often rob. And in England, beſides the 
additional terrors of a ſpeedy execution, and a ſubſe- 


quent ex poſure or diſſection, robbers have a hope of 
tranſportation, which ſeldom is extended to murderers. 
This has the ſame effect here as in China; in pre- 
venting frequent aſſaſſination and ſlaughter. 

Yet, though in this inftance we may glory in the 
wiſdom of the Engliſh law, we {ball find it more diffi- 
eult to juſtify the frequency of capital puniſhment to be 
found therein ; inflicted (perhaps inattentively) by a 
multitude of ſucceſſive independent ſtatutes, upon 


erimes very diſſerent in their natures. It is a melan- 


eholy truth, that among the variety of actiors which 
men are daily liable to commit, no leſs than an hundred 
and fixty have been declared by act of parliamentꝰ to be 
ſclonies without benefit of clergy; or, in other words, 
to be worthy of inſtant death, So dreadful a lift, in- 
ſtead of diminiſhing, increaſes the number of offenders. 
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The injured, through compaſſion, will often forbear 
to 2 : juries, through compaſſion, will ſome- 
times forget their oaths, and either acquit the guilty 
or mitigate the nature of the offence ; and judges, 
through compaſſion, will reſpite one half of the con- 
victs, and recommend them to the royal mercy. 
Among ſo many chances of eſcaping, the needy and 
hardened offender overlooks the multitude that ſuffer ; 
he boldly engages in ſome deſperate attempt, to re- 
lieve his wants or ſupply his vices ; and, if unexpect- 
edly the hand of juſtice overtakes him, he deems him- 
ſelf peculiarly unfortunate, in falling at laſt a facri- 
ſice to thoſe laws, which long impunity has taught 
him to contemn, 5 
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CHAPTER THE SECOND. 


Or THE PERSONS CAPABLE or 
eon rie CRIMES. 


Ha VING, in the preceding chapter, confider- 
ed 11, general the nature of crimes, and puniſhments, 
we are next led, in the order of our diſtribution, to in- 
quire what perſons are, or are not, capable of com- 
mutting crimes ; or, which is all one, who are ex- 
empted from the cenſures of the law upon the com- 
miſſion of thoſe acts, which in other perſons would be 
ſeverely puniſhed. In the proceſs of which inquiry, 
we muſt have recourſe to particular and ſpecial excep- 
tions: ſor the general rule is, that no perſon ſhall be 
excuſed from puniſhment for difohedience to the laws 
of his country, excepting ſuch as are expreſsly defined 
and exempted by the laws themſelves 

All the ſeveral pleas and excuſes, which protect the 
committer of a forbidden act from the puniſhment 
which 1s otherwife annexed thereto, may be reduced to 
this ſingle confideration, the want or defeC of will, 
An 1nvoluntary act, as it has no claim to merit, ſo 
neicher can it induce any guilt * the concurrence of the 
will, when it has its choice either to do or to avoid the 


fact in queſtion, being the only thing that renders 
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human actions either praiſe vorthy or eulpable. In- 
deed, to make a complete crime, cognizable by hu- 
man laws, there muſt be both a will and an act. 
For though, in in Varo cenſcientiae, a fixed deſign or 
will to do an unlawful act is almoſt as heinous as the 
commiſſion of it, yet, as no temporal tribunal can 
ſearch the heart, or fathom the intentions of the mind, 
otherwiſe than as they are demonſt rated by outward 
actions, it therefore cannot puniſh for what it cannot 
know. For which reaſon in all temporal juriſdic- 
tions an overt ad, or ſome open evidence of an intend- 
ed crime, is neceſſary, in order to demonſtrate the de- 
pravity of the will, before the man 1s liable to puniſh» 
ment. And, as a vitious will without a vitious act ia 
no civil crime, fo, on the other hand, an unwarrant- 
able act without a vitious will is no crime at all. So 
that to conltitute a crime againſt human laws, there 
muſt be, firſt, a vitious will z and ſecondly, an unlaw- 
ful act conſequent upon ſuch vitious will. Ti 
Now there are three caſes, in which the will does 
not join wich the act: 1. Where there is a defect of un · 
derftanding. For where chere is no diſcernment, there 
1s no choice; and where there is no choice, there can 
be no act of the will, which is nothing elſe but a deter- 
mi nation of one's choice to do or to abſtain from a parti · 
cular action: he therefore, that has no underſtanding, 
can have no will to guide his conduct. 2. Where 
there is underſtanding and will ſufficient, reſiding in 
the pariy; but not called forth and exerted at the time 
of the action done; which is the caſe of all offences 
committed by chance or ignorance. Here the will fits 
neuter; and neither concurs with the act, nor diſagrees 
to it. 3. Where the ation is conſtrained by ſome out- 
ward force and violence. Here the will counteracts 
the deed; and is ſo far from concurring with, that it 
loaths and diſagrees to, u hat the man is obliged to 
1 It will be the buſineſs of the preſent chapter 
riefly to conſider all the ſeveral ſpecies of defect in 
will, as they fall under ſome one or other of theſe ge- 
neral heads : as infancy, idiocy, lunacy, and intoxi- 
cation, which tall under the firſt clats ; misfortune - 
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and ignorance, which may be referred to the ſecond; 


and compulſion or ne ceſſity, which may properly rank 


in the third, 

I. Firſt, we will conſider the caſe of infancy, or no- 
nage; which is a defect of the UPS + Infants, 
under the age of diſcretion, ought nut to be puniſhed 
by any crin:nal proſecution whatever“. What the age 
of diſcretion is, in various nations, is matter of ſome 
variety. The civil law diflinguthed the age of minors, 
or thoſe undertwenty five years old, into three ſtages : 
infantia, from the birth till ſeven years of age; e 
from ſeven to fourteen; and pubertas, from fourteen 
upwards. The period of pxerctia, or childhood, was 
again ſubdivided into two equal parts; from ſeven to 
ten and an half was actes infantiae proxima ; from ten 
and an half to fourteen was aetas pubertati proxima. 


During the firſt ſtage of intancy, and the next half 


ftage of childhood, znfantiae prexima, they were not 
puniſhable for any crime*. During the other half ſtage 
of childhood, approaching to puberty, from ten and an 
half to fourteen, they were indeed puniſhable, if found 
to be deli capaces, or capable of miſchief; but with 


many mitigations, and not with the utmoſt rigour of 


the law®. During the laſt ſtage (at the age of puberty, 
and afterwards) minors were Rade to be punithed, as 
well capitally, as oth-rwife. | 

The law of England does in ſome caſes privilege an 
infant, under the age of twenty-one, as to common 
miſdemeſcors ; fv as to eſcape fine, impriſonment, and 


the like: and particularly in caſes ot omiſſion, as not 


repairing a bridge, or a highway, and other ſimilar 
ottences*; for, not having the command of his forture 
till twenty-one, he wants the capacity to do thoſe 
things, which the law requires. But where there is 

any notorious breach of the peace, a riot, battery, or 
the like, (which infants, when full grown, are at Icaſt 
as liable as others to commit) for thele an infant, above 


2 Hawk. P. C. 2. 
> Inft. 3. 20. 10. 
c A. 29. Fo 1A. 50. 17. III. 


47. 2. 23. 
4 x Hal, P. C. 20, 21, 22 
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inicety the ſeveral degrees of age and diſcretion, By 
ZZ the antient Saxon law, the age of twelve years was 
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the age of fourteen, is equally liable to ſuffer, as a per- 


bn of the full age of twenty-one. 


With regard to capital crimes, the law is ſtill more 
ty circumſpect; diſtinguiſhing with greater 


eſtabliſhed for the age of poſſible diſcretion, when firſt 
the 1 might open“: and from thence till 
the offender was fourteen, it was aetas pubertati proxima, 
in which he might, or might not be guilty of a crime 
according to his natural capacity, or incapacity. 'This 
was the dubious ſtage of diſcretion : but, under twelve, 
it was held that he could not be guilty in will, neither 
after fourteen could he be ſuppoſed innocent of any ca» 
pital crime which he in fact committed. But by the 
law, as it now ſtands, and has ſtood at leaſt ever ſince 
the time of Edward the third, the capacity of doing ill, 
or contracting guilt, is not ſo much meaſured by years 
and days, as by the ſtrength of the delinquent's under- 
ſtanding and judgment. For one lad of eleven years 
old may have as much cunning as another of fourteen 
and in theſe caſes our maxim is, that malitia ſupplet 
aetatem.”” Under ſeven years of age indeed an infant 
cannot be guilty of felony*; for then a felonious diſ- 
cretion is almoſt an impoſſibility in nature: but at eight 
years old he may be guilty of felony*. Alſo, under 
fourteen, though an infant ſhall be prima facie adjudged 
to be cli incapax ; yet if it appear to the court and 
jury, that he was dali capax, and could diſcern be- 
tween good and evil, he may be convicted and ſuffer 
death. 'Thus a girl of thirteen has been burnt for kil- 
ling her miſtreſs : and one boy of ten, and another of 
nine years old, who had killed their companions, have 
been ſentenced to death, and he of ten years actually 
banged ; becauſe it appeared upon their trials, that the 


one hid himſelf, and the other hid the body he had 


killed: which hiding manifeſted a tonſciouſneſs of 


LZ. Athelfen, Wik. 65. P. C. 27. ; 
Mir. c. 4. F. 16. 1 Hal, * Dalt. Juſt? c. 147. 
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24 
guilt, and a diſcretion to diſcern between good and 
evil*. And there was an inſtance in the laſt century, 
where a boy of eight years old was tried at Ablingdon. 
for firing two barns ; and, it appearing that he had ma- 
lice, revenge, and cunning, he was found guilty, con- 
demned, and hanged accordingly". Thus alſo, in 
very modern times, a boy of ten years old was convict- 
ed on his own confeſſion of murdering his bedfellow ; 


chere appearing in his whole behaviour plain tokens of 


a miſchievous diſcretion ; and, as the ſparing this boy 


merely on account of his tender years might be of dau- 


gerous conſequence to the public, by propagating a no- 
tion that children might commit ſuch atrocious crimes 
with impunity, it was unanimouſly agreed by all the 
Judges chat he was a proper ſubject of capital puniſh» 


ment. But, in all ſuch caſes, the evidence of that ma - 


hee, which is to ſupply age, ought to be ſtrong and 
clear beyond all 5 4 and contradiction. _ 

II. The ſecond caſe of a deficiency in will, which 
excuſes {rom the guilt of crimes, ariſes alſo ſrom a de- 


fective or vitiated underſtanding, v7z. in an idiot or a 


lunatic. For the rule of law as to the latter, which 
may eaſily be adapted alſo to the former, is, that fu 
* ricfus furcre ſolum punitur.“ In criminal caſes there- 
fore idiots and Junatics are not 2 for ther own 
acts, it committed when under theſe incapacitics : no, 
not even for treaſon. itfelf*. Alſo, if a man in his 
found memory commits a capital offence, and before ar- 


raignment for it, he becomes mad, he ought not to be 


arraigned for it; becauſe he is not able to plead to it 


with that advice and caution that he ought. And if, 
| after he has pleaded, the prifoner becomes wad, he 


ſhall not be tried: ſor how can he make his defence? 
If, after he be tried and found guilty, he loſes his ſen- 


ſes before judgment, judgment ſhall not be pronounc- 


ed; andif, after judgment, he becomes of nonſane 
memory, execution ſhall be ſtayed ; for peradventure, 
ſays the humanity of the Engliſh law, had the priſoner 


been of ſound memory, he might have alleged ſome- 


1 Hal. P. C. 26, 27. 1 Foſter. 9%: 
Emlyn on 1 Hal. P. C. 2. * 3 Inſt. 6. 
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ung in ſtay of judgment or execution. Indeed, in 
ie bloody 8 1 the eighth, a ſtatute was 
Wnade®”, which enacted, that if a 2 being compos 
Nentis, ſhould commit high treaſon, and after fall into 
nadneſs, he might be tried in his abſence, and ſhould 
ffer death, as if he were of perſect memory. But 
is ſavage and inhuman law was repealed by the ſtatute 
Fe 2 Ph. & M. c. 10. For, as is obſerved by fir 
"Edward Coke", the execution of an offender is for 
: © example, at p:ena ad paucos, metus ad ommes perventat : 
but ſo it is not when a madman is executed; but 
> ſhould be a miſerable ſpeRacle both againft law, and 
of extreme inhumanity and cruelty, and can be no 
example to others.” But if chere be any doubt, 
Whether the party be compss or not, this ſhall be tried 
vy a jury. And if he be fo found, a total idiocy, or 
abſolute inſanity, excuſes from the guilt, and of courſe 
from the puniſhment, of any criminal action committed 
Wunder fuch deprivation of the ſenſes ; but, if a lunatic 
hach lucid intervals of underſtanding, he ſhall anſwer 
ſor what he does in thoſe intervals, as if he had no de- 
WF ficiency*. Yet, in the caſe of abſolute madmen, as 
they are not anſwerable for their actions, they ſhould not 
be permitted the liberty of acting unleſs under proper 
control; and, in particular, they ought not to be ſuf- 
ſered to go looſe, to the terror of the king's ſubjects. It 
was the doctrine of our ancient law, that perſons de- 
prived of their reaſon might be confined ull they. re- 
covered their ſenſes*, without waiting for the forms of 
a commiſſion or other ſpecial authority from the crown: 
and now, by the vagrant acts“, a method is chalked out 
for impriſoning, chaining, and ſending them to their 
proper homes, - | 
III. Thirdly ; as to artificial, voluntarily contracted 
madneſs, by hers or intoxication, which, depri- 
ving men of their reaſon, puts them into a temporary 
phrenzy : our law looks upon this as an aggravation of 


1 Hal. P. C. 34. „ 1 Hal e. e. 4, 

0 33 Hen. VIII. c. 20. | P Bro. Ar. tit. cor ane, 101. 
n 3 Inſt. 6. 4 17 Geo. II. c. 5. 
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the offence, rather than as an excuſe for any criminal 
miſbehaviour. A drunkard, ſays fir Edward Coke“, 
who is v2luntarins daemon, hath no proving thereby ; 

but what hurt or ill ſoever he doth, bis drunkennels i 
doth aggravate it: nam omne crimen ebrietas, et incendit, 
et detegit. It hath been obſerved, that the real uſe of 

| Arrong liquors, and- the abuſe of them by drinkiug io 
exceſs, depend much upon the temperature of the cli- 
mate in which we live. The fame 1ndulgence, which 
may be >; eq to make the blood move in Norway, 
would make an Italian mad, A German therefore, ſays 
the preſident Monteſquiecu *, drinks through cuſtom, 
founded upon conſtitutional neceſlity ; a Spaniard drinks 
through choice, or out of the mere wantonneſs of lux- 
ury 2: and drunkenneſs, he adds, ought to be more ſe - 
verely puniſhed, where it makes men miſchievous and 
mad, az in Spain and Italy, than where it only renders 
chem flupid and heavy, as in Germany and more nor- 
thern countries. And accordingly, in the warm climate 
of Greece, a law of Pittacus enacted, ** that he who 
© committed a crime, when drunk, ſhould receive a 
« double uniſhment * one for the crime itſelf, and 
the other Þrithe ebriety which prompted him to commit 
itt. The Roman law indeed made great allowances 
for this vice : ** per vinum delapfis capitalis poena remit- 
% titur *.” But the law of England, conſidering how 
eaſy it is to counterfeit this excuſe, and how weak an 
excuſe it is, (chough real) will not ſuffer any man thus 
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to privilege one crime by another“. 

IV. A fourth deficiency of will, is where a man 
eommits an unlawful act by misfortune or chanoe, and 
not by deſign, Here the will obſerves a total neutra- 
Itty, and does not co-operate with the deed ; which 
| therefore wants one main ingredient of a crime. Of this 
when it affects the life of another, we ſhall find more 


oecaſion to ſpeak hereafter ; at preſent only obſcrving, 
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dat if any accidental miſchief happens to follow from 
che performance of a /awful act, the party ſtands ex- 
RE c uſed from all guilt : but if a man be doing any thing 
IXEÞ unlawful, and a conſequence enſues which he did not 
foreſce or intend, as the death of a man or the like, bis 
want of foreſight ſhall be no excuſe ; for, being guilty = 
ot one offence, in doing antecedently what is in itſelf 

XX unlawful, he is criminally guilty of whatever conſe- 


quence may follow the firſt miſbehaviour *, 
V. Fifthly, ignorance or miflake is another defect of 


vill; when a man, intending to do a lawful act, does 


that which is unlawful. For here the deed and the 


RTE will acting ſeparately, there is not that conjunction be- 


tween them, which is neceſſary to form a criminal act. 
But this muſt be an ignorance or miſtake of fact, and 


not an error in point of law. As if a man, intending 


to kill a thief or houſebreaker in his own houſe, by 


| miſtake kills one of his own family, this is no criminal 


Ken“: but if a man thinks he has a right to kill a 


zerſon excommunicated or outlawed, wherever he meets 

im, and does ſo; this is wilful murder. For a miſ- 
take in point of law, which every perſop of diſcretion 
not only may, but is bound and preſumed to know, is in 


eriminal caſes no ſort of defence. Ignorantia j uris, quad 


9iſzue tenetur ſtire, neminem excuſat, is as well the 
maxim of our own law, as it was of the Roman“. 
VI. A fixth ſpecies of defect of will is that ariſing 


from compul/ion and inevitable nece//ity. Theſe are a 


conſtraint upon the will, whereby a man is urged to do 
approves ; and which, it is 
to be preſumed, his will Gt left to iiſelf) would re- 
ject. As puniſhments are therefore only inflicted for 


the abuſe of that free will, which God has given to 


man, it is highly juſt and equitable that a man ſhould 


be excuſed for thoſe acts, which are done through 
unavoidable force and compulſion. 
1 
* Hal. P. C. 39. „ 
Y Oro, Car. 538, ? „„ % F 2% 8.9. 
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1. Of chis nature, in the firſt place, is the obligation 
of civil ſubjection, whereby the in erior is conſtrained by 
the ſuperior to at contrary to what his own reaſon and | 
nclination would ſuggeſt : as when a legiſlator eſta - 
bliſhes iniquity by a law, and commands the ſubject io 
do an act contrary to religion or found morality. How 
far this excuſe will be admitted in foro conſcientiae, or 
whether the inferior in this caſe is not bound to obey 2 
the divine, rather than the human law, it is not m 
buſineſs to decide; though the queſtion I believe, among 
the caſuiſts; will hardly bear a doubt. But, however 
that may be, obedience to the laws in being is undoubt - 
edly a ſufficient extenuation of civil guilt before the mu- 
nicipal tribunal. The ſheriff, who burnt Latimer and 
Ridley, in the bigotted days of queen Mary, was not 
liable to puniſhment from Elizabeth, for executing fo 

\ horrid an office; being juſtified by the commands of 
that magiſtraey, which endeavoured to reſtorę ſuper- 
ſition under the holy auſpices of its mercilets filter, 
perſecution. | —_ 
As to perſons in private relations; the principal caſe, 
where conſtraint of a ſuperior is allowed as an excuſe ® 
for original miſconduRt, is with regard to the matrimo- i 
nial ſubjection of the wife to her Fuſband : for neither 
a ſon or a ſervant are excuſed for the commiſſion of 
any crime, whether capital or otherwiſe, by the com- 
mand or coercion of the parent or maſter*; though in 
fome caſes the command or authority of the huſband, 
either expreſs or implied, will privilege. the wife from 
puniſhment, even for capital offences. And therefore 
if a woman commit theft, burglary, or other civil of- 
ſences agaivſt the law of ſociety, by the coercion of 
her huſband; or even in his company, which the law 
conſtrues a coercion ; ſhe is not guilty of any crime: 
being conſidered as acting by compulſion and not of her 
own will. Which doctrine is at leaſt a thouſand years 
old in this kingdom, being to be found among the laws 
of king Ina the Welt Saxon“. And it appears that, 


b. 1 Hawk. P. C. 3. 4 5b. 57. 
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WS mong the northern nations on the continent, thns pri- 


ilege extended to any Woman tranſgreſſing in concert 


ich a man, and to any ſervant that committed a joint, 
"ZE fence with a freeman; the male or freeman only was 
puniſhed, the female or ſlave diſmiſſed; ” proculdubie 

od alterum libertas, alterum neceſſitatis impelleret 
But (befides that in our law, which is a ſtranger to 


e 93 
on: 


Lavery, no impunity is given to ſervants, who are as 
nuch free agents as their maſters) even with regard to 


Wives, this rule admits of an exception in crimes that 


are mala in ſe, and prohibited by the law of nature, as 


4 Wnurder and the like: not only becauſe theſe are of 2 
Laeeper dye; but alſo, fince in a ſtate of nature no one 


«in ſubjection io another, it would be unreaſonable to 
ſcreen an offender from the puniſhment due to natural 


WE crimes, by the refinements and ſubordination of civil 


ſociety. In treaſon alſo, (the higheſt crime which a 
member of ſociety can, as ſuch, be guilty- of) no plea 
of coverture ſhall excuſe the wife; no preſumption of 
the huſband's coercion ſhall extenuate her guilt fi as 
welt becauſe of the odiouſneſs and dangerous conſe- 
quence of the crime itſelf, as becauſe the huſband, 
having broken through the moſt facred tie of ſacial 
community by rebellion againſt the ſtate, has no right 
to that obedience from a wife, which he himſelf as a 
fubject has forgotten to pay. In inferior miſdemeſnors 
alſo, we may remark another exception; that a wife 
may be indicted and ſet in the pillory wk her huſband, 
for keeping a brothel ; for this is an offence touching the 
dymelitc economy or government of the houſe, in which 
the wife has a priucipai ſhare; and is alſo ſuch an of- 
fence as the law preſumes to be generally conducted 
by the intrigues of the female ſex . And in all caſes, 
where the wife offends alone, Without the company or 
coercion of her huſband, ſhe is reſponſible for her of- 


fence, as much as any feme-ſole. 


© Stiernbrogk de jure Sweon, 0 I Hal. P. C. 47» 
4. 2.4. 4. 9 5 1 Hawk, P. C. 2. 3. 
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2. Another ſpecies of compulſion or neceſſi ty is what 
eur law calls dureſs per minas *; or threats and menaces, WM 
which induce a fear of death or other bodily harm, 
and which take away for that reaſon the guilt of many 
erimes and mifdemeſnors; at leaſt before the human 
tribunal. But then that fear, which compels a wan to 
do an unwarrantable action, ought to be juſt and well 
grounded; ſuch, ** qui cadere peſſit in virum conflantem, 
non timidum et meticuloſum,” as Bracton expreſſes it, in 
— the words of the civil law *. Therefore, in time of 
war or rebellion, a man may be juſtified in doing many 
reaſonable acts by compulſion of the enemy or rebels, 
which would admit of no excuſe in the time of peace'. 
This however ſeems only, or at leaſt principally, to hold 
as to pofitive crimes, fo created by * laws of ſociety; 
; and which therefore ſociety may excuſe ; but not as to 
natural offences, fo declared by the law of God, where- i 
in human magiſtrates are only the executioners of di- 
vine puniſhmezt. And therefore though a man be vio- 
Jently affaulted, and hath no other poſſible means of 
eſcaping death, but by killing an innocent perſon ; this 
fear and force ſhall not acquit him of murder; for he 
ought rather to die himſelf, than eſcape by the murder 
of an innocent“. But in ſuch a caſe he is permitted to 
kill the affailant ; for there the law of nature, aid ſelf 
defence its primary eauon, have made him his own W 
protector. 
23. There is a third ſpecies of neceſſity, which may 
be diſtinguiſhed from the actual compulſion of external 
force or fear; being the reſult of reaſon and reflection. 
which act upon and confirain a man's will, and 
oblige him to do an action, which without tuch ob- 
hgauon would be criminal. And that is, when a 
man has his choice of two evils ſet before him; anc, 6 
being under a neceſſity of chuſmg one, he chuſes the 
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leaſt pernicious of the two. Here the will cannot be 


faid freely to exert itſelf, being rather paſſive, than ac - 
tive; or, if active, it is rather in rejecting the greater 
evil than in chuſing the leſs. Of this fort is that ne- 


ceſſity, where a man by the commandment of the law 


is bound to arreſt another for any capital offence, or 10 
diſperſe a riot, and refiſtance is made to his authority : 
it is here juſtifiable and even neceflary to bear, to 
wound, or perhaps to kill the offenders, rather than 


perm the murderer to eſcape, or the rior to continue. 


or the preſervation of the peace of the kingdum, and 


the apprehending of notorious malefactors, are of the 


utmoſt conſequence to the public ; and therefore ex- 
cuſe the felony, which the killing would otherwiſe 
amount to“. by : | e | 
4. There is yet another caſe of neceſſity, which has 
occaſioned preat ſpeculation among the writers upon 
ene ral law; viz. whether a man in extreme want of 
Prod or cloathigg may juſtify ſtealing either, to relieve 
his preſent neceflities. And this both Grotius“ and 
Puffendorf®, together with many other of the foreign 


juriſts, hold in the affirmative; maintaining by many 


ingenious, humane, and plauſible reaſons, that in ſuch 


caſes the community of goods by a kind of tacit con- 
ceſſion of ſociety is reyived, And ſome even of our 


own lawyers have held the fame *, though it ſeems to 
be an unwarranted doctrine, borrowed from the no- 
tions of ſome civilians : at leaft it is now antiquated, 
the law of England admitting no fuch excuſe at pre- 
ſent . And this its doctrine is agreeable not only to 
the ſentiments of many of the wiſeſt antients, particu- 
larly Cicero“, who holds that /uum cuique incemmo - 
dum ferendum efl, petius quam de alterius commodis de- 
«.;rahendum ;”* but alſo to the Jewiſh law, as certified 


vy king Solomon himſclf* : * if a thief ſteal to ſatisfy 
his foul when he is hungry, he ſhall reſtore ſeven» 


1 Hal. P. C. 54, 
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« fold, and ſhall give all che ſubſtance of his houſe: 
which was the ordinary puniſhment for theft in that 
kingdom. And this is founded upon the higheſt rea- 
ſon : for men's properties would be under a ſtrange 
inſecurity, if liable to be invaded. according to the 
wants of others, of which no man can poſſibly be an 
adequate judge, but the party himſelf who pleads them, 
In dis country eſpecially, there would be a peculiar 
impropriety in admitting ſo dubious an excuſe : for by 
our laws ſuch ſufficient proviſion is made for the poor 
by the power of the civil magiſtrate, that it ĩs impoſſible 
that the moſt needy ſtranger ſhould ever be reduced 
to the necelſity of thieving to ſupport nature. This 
caſe of a ſtranger is, by the way, ho . inſtance 
put by baron Puffendorf, and whereon he builds his 
principal arguments: which, however they may hold 
upon the continent, where the parſimonious induſtry of 
the natives orCers every one to work or ſtarve, yet muſt 
loſe all their weighe and efficacy in England, where 
charity is reduced to a ſyſtem, and interwoven in our 
very conſtitution, Therefore our laws ought by.no 
means to be taxed with being unmerciful, tor denying 
this privilege to the neceſſitous ; eſpecially when we 
conſider, that the king, on the repreſentation of his 
- miniſters of juſtice, hath a power to ſof en the law, 
and to extend mercy in caſes of peculiar hardſhip. An 
advantage which is wanting in many ſtates, particularly 
thoſe which are democratical : and all theſe have in 
its ſtead introduced and adopted, in the body of the 
law itſelf, a multitude of circumſtances. tending to al- 
' leviate its rigour. But the founder of our conſtitution 
thought it better to veſt in the crown the power of par · 
doning particular objects of compaſſion, pgs coun- 
tenance and eſtabliſh theft by one general undiſt in- 
iſhing law. . | 
3 Þ 0 theſe ſeveral caſes, in which the incapacity 
| of committing crimes arifes from a deficiency of the 
will, we may add one more, in which the law ſuppoſes 
an incapacity of doing wrong, from the excolleuce and 
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perfection of the perſon; which extend as well to the 
will as to the other qualities of his mind. I mean the 
caſe of the king: who, by virtue of his royal prero- 
gative, is not under the coercive power of the law“; 

which will not ſuppoſe him capable of commuting a 
folly, much leſs a crime. We are therefore, out of 
reverence and decency, to forbear any idle inquiries, of 
what would be the conſequence if the king were to act 
thus and thus : fince the law deems ſo highly of his 
wiſdom and virtue, as not even to preſume it poſſible 
for him to do any thing inconſiſtent with his ſtation 
and dignity 3 and therefore has made no proviſion to 
remedy ſuch a prievance. But of this ſufficient was 
_ a former volume, to which I mult refer the 
reader. 


1 Hal. P. C. 44. * Book J. eh. 7, page 12 
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CHAPTER THE THIRD. 
Os PRINCIPALS axv ACCESSORIES. 


I T having been ſhewn in the preceding chapter what 

| perſons are, or are not, upon account of t eir ſitu- 

ation and circumſtances, capable of 2 crimes, 

we are next to make a few remarks on the different de- 

grees of guilt among perſons that are capable of of- 
fending ; viz. as principal, and as acceſſery. 

I. A man may be principal in an offence in two de- 
grees. A principal, in the firſt degree, is he that is the 
actor, or abſolute perpetrator of the crime; and, in 

the ſecond degree, 1s be who is preſent, aiding, and 
abetting the fact to be done. hich pre/ence need 
not always be an actual immediate ſtanding by, within 
fight or hearing of the fact; but there may be alſo a 
conſtructive preſence, as when one commits a robbery 
or murder, and another keeps watch or guard at ſome 
convenient diſtance *® Ard this rule hath alſo other 
exceptions: for, in caſe of murder by poiſoning, a man 
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i may be a principal felon, by preparing and laying the 
WY poiſon, or perſuading another to drink it © who is ig- 


4 War — 
— ” — — 7 
— — — vn * — — — 


norant of its poiſonous quality“, or giving it to him for 
that purpoſe; and yet not adminifter it himſelf, nor be 
preſent when the very deed of poiſoning is eommitted*. 
And the fame reaſoning will hold, with regard to 
other murders committed in the abſence of the mur- 
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aerer. by means which he had prepared beſore-hand, 
and which probably could not fail of their miſchievous 
effect. As by laying a trap or pitfall for another, 
vhereby he is killed; letüng out a wild b-aft, with an 
intent to do miſchief: ; or exciting a madnian to com- 
mit murder, ſo that death thereupon enſues : in every 
of theſe caſes the party offending is guiley of murder 
as a principal, in the firſt degree. For he cannot be 
called an acceſſory, that neceſſarily e,, ges, a 
principal; and the poiſon, the pitfall, the beaſt, or the 
= madman cannot be held principals, being only the in- 
firuments of death. As therefore he muſt be cer- 
tainly guilty, eicher as principal or acceſſory, and ean- 
not be fo as acceſſory, it follows that he muſt be guilty 
as principal: and if principal, then in the firſt degree; 
for there is no other criminal, much leſs a ſuperior in 
the guilt, whom he could aid, abet, or aſſiſt *. 25 
II. An acce ſſary is he who is not the chief actor in 
the offence, nor preſent at its performance, but is ſome- 
way concerned therein, either beferec or after the fact 
committed. In conſidering the nature of which degree 
of guilt, we will, firſt, examine, what offences admit- 
of acceſſories, and what not: ſecondly, who may be 
an acceſſory before the fact: thirdly, who may be an 
acceflory after it: and, laſtly, how ac ceſſories, conſi- 
dered merely as ſuch, and diſtin from principals, are 
to be treated. 85 | 5 
1. And, firſt, as to what offences admit of acceſſories, 
and what not. In bigh treaſon there are no acceſſories, 
but all are principals: the ſame acts that make a man 
acceſſory in felony, making him a principal in high 
treaſon, upon account of the heinouſnc ſs of the crimet. 
Beſides it is to be conſidered, that the bare intent to 
commit treaſon is many times actual treaſon; as ima- 
gining the death of che kir g. or conſpiring to take away 
his crown. And, as no one can adviſe and abet ſuch 
a crime without an intention to have it done, there can 
be no acceſſaries be fore the fact; fince che very advice 
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and abetment amount to principal treaſon. But this 
will not hold in the inferior ſpecies of high treaſon, 
which do not amount to the legal idea of compaſh 
the death of the king, queen, or prince, For in thoſe 
no advice to commit them, unleſs the thing be actually 
performed, will make a man a principal traitor”, In 
etit ueaſon, murder, and felonies with or without 
— of clergy, there may be acceſſories: except 
only in thoſe offences, which by judgment of law are 
ſudden and unpremeditated, as manſlaughter and the 
like; which therefore cannot have. any acceffories be- 
fore the fact.. 80 too in petit larceny, and in all 
crimes under the degree of felony, there are no acceſ- 
ſories either befere or aſter the fact; but all perſons 
concerned therein, if guilty at all, are principals*: the 
fame rule holding 2 to the higheſt and low- 
eſt offences; though upon different reaſons. In treaſon 
all are principals, propter edium delidi; in treſpaſs all 
are principals, becauſe the law, guat de 1minimis n 
curat, does not deſcend io diſtinguiſh the different 
ſhades of gwlt in petty miſdemeſnors. It is a maxim, 
that acceſſorins ſequitur naturam ſui principatis | % and 
therefore an acceſſory cannot be guilty of a higher 
crime than his principal; being _ puniſhed, as a 
partaker of his guilt, So that if a ſervant inſtigates 
a ſtranger to kill his maſter, this being murder in the 
ftranger as principal, of courſe the ſervant is acceffory 
only to the crime of murder ; though, had he been 
preſent and aſſiſting, he would have been guilty as prin- 
cipal of petty treaſon, and the ſtranger of murder”. 
2. As to the ſecond point, who may be an acceſſory. 
before the ſact; fir Matthew Hale“ defines him to be 
one, who being abſent at the time of the crime com- 
mitted, doth yet procure, counſel, or command ano- 
ther to commit a crime. Herein abſence is neceſſary 
to make him an acceſſory ; for if ſuch procurer, or 
the like, be preſent, he is guilty of the crime as 
principal. If A then adviſes B to kill another, and 
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does it in the abſence of A, now B is principal, and A 
acceſſory in the murder. And this holds, even 
ouch the party killed be not i rerum natura at the 
ne of the advice given. As if A, the reputed father, 
ies B the mother of a baſtard child, uaborn, to 
= ranꝑle it when born, and ſhe does fo; A is acce ſſo- 
to this murder. And it is alſo ſettled ®, that who- 
er procureth a felony to be commited, though it be 
"Þy the intervention of a third perſon, is an acceſſory 
core the fat. It is likewiſe a rule, that he who in 
i wiſe commands or counſels another to commit an 
nlawful act, is acceſſory to all that enſues upon that 
nlawſul act; but is not acce ſſory to any act diftint 
oom che other. * if A commands B to beat C, and 
beats him fo that he dies; B is guilty of murder, as 
rincipal, and A as acceſſory. But if A commands B 
o burn C's houſe; and he in ſo doing, commits a 
obbery; now A, though acceſſory to the burning, 
not acceflory to the robbery, for that is a thing of a 
iginct and unconſequential nature * But if the fe- 
ony committed be the ſame in ſubſtance with that 
hich is commanded, and owly varying in. fome cir» 
Sc unſtantial matters; as if upon a command to poi- 
on Titus, he is ſtabbed or ſhot, and dies; the com- 
mander is ſtill acceſſory to the murder, for-the ſub- 
ſtance of the thing commanded was the-death of Ti- 
dus, and the manner of iis execution is a mere cella- 
teral circumſtance *. | IE — 9 
3. An acceſſory aſter the fact may be, where a per- 
jon knowing a-felony to have been committed receives, 
relieves, comforts, or aſſiſts the felon . Therefore, 
to make an acceſſory ex poſſ fed, it is in the firſt place 
requiſite that he knows of the felony committed. In 
the next place, he muſt receive, relieve, comfort, or 
aſſiſt him. And generally, any aſſiſtance whatever 
given to a felon, to hinder his being apprehended, 
tried, or ſuffering puniſhment, makes the aſſiſter an 


acceſſory. As furniſhing him with a horſe to eſcape 
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hu purſuers, money or viduals to ſupport him, 2 


houſe or other ſhelter to conceal him, or open force il 


and violence to reſcue or protect him. So likewiſe to W 
convey infiruments to a felon to enable him to break 
gaol, or to bribe the gaoler to let him eſcape, makes 


a man an acceſſory to the felony, But to relieve a fe- 


lon in gaol with cloaths or other neceflaries, is no of- ©: 
fence : for the crime imputable to this ſpecies of accch 2 
ſory is the hindrance of public juſtice, by aſſi ſting the 
felon to eſcape the vengeance of the law ”. To buy * 
or receive ſtolen goods, knowing them to be ſtolen, * 
falls under none of theſe deſcriptions ; it was therefore, ' 


at common law, a mere mildemeinor, and made not 
the receiver acceſſory to the theſi, becauſe he received 


che goods only, and not the Felon * : but now by the 


ſtatutes 5 Ann. c. 31. and 4 Geo. I. c. 11. all ſuch re- 


ceivers are made acceſſories (where the principal 
felony admits of acceſſories 7), and may be tranſpori- 
ed for fourteen years; and, in the caſe of receiving 
linen goods ſtolen from the bleaching-grounds, are by) 


ſtatute 18 Geo. II. c.. 27. declared felons without bene» 
fit of clergy: In France ſuch receivers are puniſhed 8 
with death: and the Gothic conſtitutions diſtinguiſhed ik 


alſo three ſorts of thieves, ** #=um: gui con ſilium dare, 
* alterum gui contredaret, tert ium quireceplaret et occi- 
« leret ; pari pcenac ſing ulos cbmexins *,”' © 

The felony muſt be complete at the time of the af 
Gftance given; elſe it makes not the aſſiſtant an ac cei- 
ſory. As if one wounds another mortally, ard after 
the wound . given, but-before death enſues, a perſon 
aſſiſts or receives the delinquent : this does not make 
kim acceſſory to the homicide; for, till death enſues, 
there is no felony committed 7. Pur fo ſtrict is the 
law where a felouy is actually complete, in order to do 
effeCtual juſtice, that the xeareſt relations are not ſuſ- 
{ered to aid or receive one another. If the parent al- 
fiſts his child, or the child his parent, if the brother re- 
ceĩves the brother, the maſter his ſervant, or the ſer- 
vant his maſter, or even if the huſb and relieve his 
wiſe, who have any of them committed a felony, the 


t 2 Hawk. P. C. 317, 318. * Sticrnhook d: jure Cel. 

T Hal. P. C. 620, ba. 23. Co f. WW” i 

Hal. P. C. 6120. 12 Hawk. . = 302. 
Fetter. 73. * | 
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ceivers become acceſſories ex pg} fa?) *. But a feme 


M, 2 

orce Bert cannot become an aceeſſory by the receipt and 
le to oncealment of h-r huſband; for ſhe is preſumed to 
rea: a + under his coercion, and therefore {he is not bound, 
akes 9 either ought ſhe, to diſcover her lord“. „ 
fe- 4. The laſt point of inquiry is, how acceſſories are 
0 of. de created, con fidlered diſtinct from principals. And 


e general rule of the antient law (borrowed from the 


the Pochic conſticutions?) is this, that acceflories ſhall ſuf- 
buy er the ſame puniſhment as their principals : if one be 
len, an ple to death, the other is alſo liable ©: as by the laws 
ore, f Athens, deliaquents and their abettors were to re- 


rcire the fame puniſhment *. Why then, it may be 
cd, are ſuch elaborate diſtinctions male between 


the acceffories and principals, if both are to ſuffer the ſame 
ure. puniſhment? For theſe reaſons. 1. To diftinguiſh the 
1pal nature and denomination of crimes, that the accuſed 
ori- may know how to defend himſelf when indicted : the 

ving commiſſion of an actual robbery being quite a different 
e by 2B accuſation from that of harbouring the robber. 2. Be- 
ne- cauſe, though by the antient common law the rule is 
hed , before laid down, that both ſhall be puniſhed alike, 


4 yet now by the ftatutes relating to the benefit of clergy 


rel, 2 diſtinction is made between them: acceſſories after 
cci- the fact being ſtili allowed the benefit of clergy in all 


caſes, except horſe ſtealing and ſtealing of linen from 


af bleaching- grounds; which is denied to the princi- 
cet pals, and acceſſories 5:fore the fact, in many cales ; as 
ſter among others, in petit treaſon, murder, robbery, and 
ſon wilful burning . And perhaps if a diſtin ion were 
ake conſtantly to be made between the puniſhment of prin- 
ues, cipals and acceſſories, even before the fact, the lattet 
che to be treated with a little lefs ſevericy than the former, 
do It might prevent the perpetration of many crimes, 
ſut- increaſing the difficulty of finding 2 perſon to execute 
al- the deed itſelf ; as his danger would be greater than 
re- | | | 

ſer- * 3 Inſt. 108. 2 Hawk. P. pott. Antiq b. 1. c. 26. 


« 329. | © Stat. 31 Eliz. c. 13. 
21 Hal. P. C. 62r. t Seat. 13 Geo. II. c. 27. 
» See Stiernhook, ibi). f Hal. P. C. 615. 

© 3 Ink. 188. Ns 
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that of his accomplices, by reaſon of the difference of 
his puniſhmemi®.. 3. Becauſe formerly no man coulif 
be tried as acceſſory, till after the principal was con- 
victed, or at leaſt he muſt have been tried at the ſane 
time with bim; though chat law is now much altered, 
s will be ſhewn more fully in its proper place. 4 Be- 


7 


* 6 

bY 

* 
1 
We 


cauſe, though a man be indicted as acce ſſory and at- 
uitted, he may afterwards be indicted as principal; 
— an acquittal of receiving or counſelling a — is no 
acquittal of the felony itſelf: but it is matter of ſome 
doubt, whether, if a man be acquitted as principal, he 
can be afterwards indiò ed as acceſſory betore the ſact; 
| Ence thoſe offences are frequently very near allied, and 
therefore an acquittal of the guilt of one may be an ac - 
quittal of the other alſo . But it is clearly held, that | 
one acquitted as principal may be indicted as an acceſ. 
ſory after the fact; ſince that is always an offence of 2 
different ſpecies of guilt, r tending to evade 
the public juſtice, ard is ſubſequent in its commence: | 
ment to the other. Upon theſe reaſons the diſtinction 
of principal and acceffory will appear to be highly ne 
— ; though the puniſhment is ſtill much the ſame 
with regard to principals, and ſuch acceſſories as of. 
fend before the fact is committed, 


n Becear. c. 37. | Hal. P. C. 625, 626. 2 Hawk 
£ P. Ca 373, Faſter- 391. 8 
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CHAPTER THE POURTH. 


„. OFFENCES acars 271 GOD 
| 4D RELIGION. 


IN the preſent chapter werare to enter upon (he de- 
ail of the ſeveral ſpecies of crimes and miſdemeſ- 
8: ors, with the puniſhment annexed to each by the law 
„r England. It was obſerved in the beginning of this 
ook , that crimes and miſdemeſnors are a breach and 
laden of the public rights and duties, owing to the 
hole community, confidered as a community, in its 
ocial aggregate capacity. And in the very entrance of 
theſe commentarics it was ſhewn, that human laws 


1.0 + 8 1 ua 
wa ran have no concerns with any but ſocial and relative © 
- o aauties; being intended only to regulate the conduct of 


man, confidered under various relations, as a member 
of civil ſociety. All crimes ought therefore to be ef 
timated merely accordigg to the miſchiefs which they 
produce in civil ſociety : and, of confequence, pri- 
vate vices, or the breach of mere abſolute duties, 
which man is bound to perform canfidered only as an 
individual, are not, cannot be, the object of any mu- 
nicipal law; any farther than as by their eyil example, 
or other perniciouseſfects, they may prejudice the com · 
munity, and thereby become a ſpecies of publig.crumes, 
Thus the vice of drunkenneſs, if committed privately 
and alone, is beyond the knowledge and beyond 
the reach of human tribunals + if committed pub- 
licly, in the face of the world, is evil example makes 
it liable to temporal cenſures. The vice of lying, which 
confills (abſtractedly taken) in a criminal violation of 
truth, and therefore in any ſhape is derogatory from 


Fee pag. 5. . © Beccar. ch. 8. 
See Vol. I. pag. 123, 1243. 
* 
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ſound morality, is not however taken notice of by our iſ 
law, unleſs it carries with it ſome public inconveni- 
ence, as ſpreading falſe news ; or ſome ſocial injury, 
as ſlander and * proſecution, for which a pri- 
vate recompen ce is given. And yet drunkenneſs end 
malevolent lying are in foro cenſcientiae as thoroughly 

criminal when they are not, as when they are, attend 
ed with public inconvenience; The only difference is, 

that both public and private vices are ſubjeR to the 2 
vengeance of eternal juſtice ; and public vices are be- 
fides liable to the temporal puniſhments of human tri- 
bunals, OE, / 

On the other hand, there are ſome miſdemeſnors, 
which are puniſhed by the municipal law, that have in 
themſelves nothing criminal, but are made unlawful 

vy the poſitive conſtitutions of the ſlate for public con: | 
venience, Such as poaching, exportation of wool, and 
the like. Theſe are natur * no offences at all; but 
their whole criminality conſiſts in their diſobedience to | 
the ſupreme power, u hich has an undoubted right, for 
the well-being and peace of the community, to make | 
ſome things ht þ which are in themſelves indif- | 
ferent. Upon the whole therefore, though part of the | 
offences to be enumerated in the following ſheets are 

offences 7 een the revealed law of God, others againſt 
the law of nature, and ſome are offences againſt neither; 
yet in a treatiſe of municipal law we muſt conſider 
them all as deriving their particular guilt, bere puniſh- 
able, from the law of man, | 

Having premifed this caution, I ſhall next procecd 

10 diſtribute the ſeveral offences, which ate either 
directly or by conſequence injurious to civil ſociety, 
and-therefore puniſhable by the laws of England, 
under the following 13 heads: firſt, thoſe which 
are more immediate 7 injurious to God and his holy 
religion; ſecondly, ſuch as violate and tranſgreſs the 
law of nations ; thirdly, ſuch as more eſpecially affect 
the Hvereign4xegbtive power of the ſtate, or the king 
and bis payer amegs. 3 tourthly, ſuch as more directly 
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infringe the rights of the pow or commonwealth ; 
| ard, laſtly, ſuch as derogate 
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bs thole t3xus gr 
ies. which are owing io particular in iv s, and in 
he preſervation — eee of which the commu- 
B deeply intereſted. ON | 

"+ ft Fs of ſuch crimes and miſdemeſnors, as 

more immediately offend Almighty God, by openly 

tranſgreſſing the precepts of religion eicher natural or 

— and mediately, by their bad example and 
conſequence, the law of ſociety alſo; which conſtitutes 
chat guilt in che action, which human tribunals are to 


cenſure. ; 


J. Of this ſpecies the firſt is that of apſtacy, or a 
total renunciation of chriſtianity, by embracing either 
a falſe religion, or no religion at all. This offence can 
only take place in ſuch as have once profeſſed the true 
religion. The perverſion of a chriſtian to judaiſm 
Paganiſm, or other ſalſe religion, was puniſhed by the 
emperors Conſtantius and Julian with confiſcauon of 
goods 4; to which the emperors Theodofius and Valen- 
tnian added capital puniſhment in caſe the apoſtate 
endeavoured to pervert others to the ſame inzquity*, 
A puniſhment too ſevere for any temporal laws to in- 


ict upon any ſpiritual offence ;. and yet the zeal of our 
anceſtors imported it into this country; for we find by 


BraQon*, that in his time apoſtates were to be burnt to 
death. Doubtleſs the preſervation of Chriſtianity, as a 
national religion, is, abſtracted from its own intrinſic 
truth, of the utmoſt conſequence to the civil ſtate: 
which a ſingle inſtance will ſufficiently demonſtrate. 


The belief of a future ſtate of rewards and puniſh- 


ments, the entertaining juſt ideas of che moral attributes 
of the ſupreme being, and a firm perſuaſion that he ſu- 


| porinieny and will finally compenſate every action in 


uman life (all which are clearly revealed in the doc- 
trines, and forcibly inculcated by the precepts, of our 
ſaviour Chriſt) theſe are the grand foundation of all 


judicial oaths ; which call God to witneſs the truth of 


thoſe ſacts, which perhaps may be only known to him 
and the party attefling : all moral evidence therefore, 
all confidence in human veracity, muſt be weakened 


4 Cod. I, 7. 1. 
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by apoftacy, and overthrown by total infidelity “. 
Wherefore all affronts to chriſtianity, or endeavours to 
depreciate its efficacy, in thoſe who have once profeſſed 
it, are highly deſerving of cenſure. But yet the lofs 
of life is a heavier penalty than the offence, taken in a 
civil light, deſerves : and, taken in a fpiritual light, 
our laivs have no juriſdiction over it. This puniſhment 2 
therefore has long ago become obſolete; and the offence 
of apoſtacy was for a loug time the object only ofthe 
eccleſiaſtical courts, which corrected the offender pro 
ſalute animae. But about the cloſe of the laſt century, 
the civil liberties to which we were chen reſtored being 
uſed as a cloke of maliciouſneſs, and the moſt hor- 
rid doctrines ſubverſive of all religion being publicly 
avowed both in diſcourfe and writings, it was thought 
"neceſſary again for the civil power to interpoſe, by not 
admiuing thoſe miſcreants * to the privileges of ſociety, 
who maintained ſuch principles as deſtroyed all moral 
obligation. To this end it was enacted by ſtatute 9 & 
10 W. III. e. 32. that if any perſon educated in, or 
having made profeſſion of, the chriftian religion, ſhall 
by writing, printing, teaching, or adviſed ſpeaking, 
deny the ebriftian religion to be true, or the holy ſcrip - 
tures to be of divine authority, he ſhall upon the firſt 
offence be rendered incapable to hold any office or place 
_ of truſt ; and, for the ſecond, be rendered incapable 
of bringing any action, being guardian, executor, le- 
| Latee, or purehaſor of lands, and ſhall fuffer three 
years. ĩmpriſonment without bail. To give room how - 
ever for repentanee, if, within four months aſier the 
firſt convietion, the delinquent will in open court pub- 
Hely renounce his error, he is diſcharged for that once 
from all diſabilit es. 
II. A lecondoffenceis that of lere, which conſiſts 
not in a total denia! of chriſtianity, but of fome of its 
eſfſenual doCtrines, publicly and obittnately avowed ; 


2 


© Veilas eſſe opiniones bac, quis negat, cur: intelligat, quam mult2 
Jurejuranda ; quantee falutis ſiut foederum religiones ; quam 
maltos divini ſupplicis metuz.a ſrelere revecarit ; quamgue ſancbo t 
_  Jecetas civium inter igſ, Diis immortaliluus inter poſs tum judicibus 
e aan tefiibu; * Cic. 4 LL. ii. 7. 0 
» Meſcreyantæ in ous antient law books is the name of un- 
believers, | | i : 


„ Moe 4 


WE being defined by fir Matthew Hale, © ſententia rerum 
HS cc {jvinarum humans ſenſu ex cogilata, pala m dota et 
WE © pertinacicer defenſa *.** And here it muſt alſo be ac- 
= knowledged that particular modes of belief or unbelief, 
not tending to overturn chriſtianity itſelf, or to ſap the 
MS foundations of morality, are by no means the object of 
coercion by the civil magiſtrate. What doctrines thall 
"XX ;ercfore be adjudged hereſy, was left by our old con- 
ITE fiitution to the 22 5 55 of che eccleſiaſtical judge; 
8 who had herein a moſt _— latitude allowed him. 
For the general definition of an heretic given by Lynde- 
wode ©, extends to the ſmal leſt deviation from the doc- 
trines of holy church: “ kaerericus of qui dubitat de 
ide cath:lica, et qui negligit ſervare ea, quae Romana 
4 eccleſia flatuit, 5 


5 


eu {crvare decreverat. Or, as the 
ſtatute 2 Hen, IV. c. . 15. expreſſes it in Engliſh, 
s teachers of erroneous opinions, contrary to the faith 
% and bleſſeck determinations of the holy church“. 
Very contrary this to the uſage of the firſt general coun- 
cils, which defined all heretical doctrines with the ut · 
moſt preciſion and exactneſs. And what ought to have 
alleviated the puniſhment, the uncertainty of the 
crime, ſeems to have enhanced it in thoſe days of blind 
zeal and pious cruelty. It is true that the ſanctimoni · 
ous hypocriſy of che canoniſts went at firſt no farther 
than enjoining penance, excommunication, and eccleft- 
aſtieal depriviation, for hereſy ; though afterwards they 
proceeded boldly to impriſonment by the ordinary, and 
_ confiſcation of good in pics nfus. But in the mean time 
they had prevailed upon the weakneſs of bigotted 
princes to make the civil power ſubſervient to their pur- 
pofes, by making herefy not only a temporal, but even 
a capital offence : the Romiſh eceleſiaſtics determining, 
without appeal, whatever they pleaſed to be hereſy, 
and ſhifting off to the ſecular arm the odium and drud- 
gery of executions ; with which they themſelves were 
too tender and delicate to interm-ddle. Nay they pre- 

tended to intercede and pray, on behalf of the con- 
victed heretic, ut citra mortis periculum ſententia circa 
eum moderatur : well knowing at the ſame time that 
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they were delivering the unhappy victim to certain 
death. Hence the capital puaiſhments inflicted on the 
antient Donatiſts and Manichaeans the emperors 
Theodoſius and Jultinian “. hence alſo the conſtitution 
of the emperor Frederic mentioned by Lynde- 
wode , adjudging all perſons without dliſtinction 
to be burnt with fire, who were convicted of hereſy 
by the eccleſiaſticak. judge. The ſame emperor, in 
another conſtitution , ordained that if any temporal 
lord, when admoniſhed by the church, ſhould neglect 
to clear his territories of heretics within a year, it 
ſhould be lawful for good catholics to ſeize and occupy 
the lands, and utterly to exterminate the heretical poſ- 
ſeffors. And upon this foundation was built that arbi- 
trary power, fo long claimed and ſo fatally exerted by 
the pope, of diſpoling even of the kingdoms of reſrac- 
tory princes to more dutiſul ſons of the church, The 
immediate event of this conſtitution was ſomethiag ſin- 
oular, and may ſerve to illuſtrate at once the gratitude 
of the holy ſee, and the juſt puniſhment of * royal 
bigot : for upon the authority of this very conſtitution 
the pope afterwards expelled this very emperor Frederic 
from his kingdom of Sicily, and gave it to Charles of 
An] r, : | 8 
Gheiftianity being thus deformed by the daemon of 
' Perſecution upon the continent, we cannot expect that 
our own iſland ſhould be entirely free from the ſame 
ſcourge. And therefore we find among our antient 
recedents * a writ de haeretico comburendo, which is 
| ht by ſome to be as antient as the common law 
itſelf, However it appears from thence, that the con- 
viction of hereſy by the common law was not in any 
tty eccleſiaſtical court, but before the archbiſhop 
imſelf in a provincial ſynod ; and. chat the delinquent 
was delivered over to the king to do as he ſhould pleaſe 
with him: ſo that the crown had a control over the 
ſpiritual power, and might pardon the convict by iſſu- 
11g no proceſs againſt him; the writ de haeretico combu- 
rendo being not a writ of courſe, but iſſuing only by 
the ſpecial direction of the king in council. 
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Ch. 4. 5 Won. * 
But in the reign of Henry the fourth, when the eyes 


sche chriſtian world began to open, and the ſeeds of, 


the proteſtant religion (though under the opprobrious 
. of lollardy ) took root in this kingdom; the 


* clergy taking advantage from the king's dubious title 
to demand an increaſe of their own power, obtained 


an act of parliament *, which ſharpened che edge of 
rſecution to its utmoſt keenneſs. For by that ſtatute, 
the dioceſan alone, withour the intervention of a ſynod, 
might convict of heretical tenets; and unlefs the con- 
vic abjured his opinions, or if after abjuration he re- 


4 3 | lapſed, the ſheriff was bound ex offict, if required by 


the biſhop, to commit the unhappy victim to the flames, 
without waiting for the conſent of the crown. By the 
ſtatute 2 Hen. V. c. 7. lollardy was alſo made a tem- 
poral offence, and indictable in the king's courts ; 
which did not thereby gain an excluſive, but ouly a 
concurrent juriſdiction with the biſhop's conſiſtory. 
Afterwards, when the final reformation of religion 
began to advance, the power of the eccleſiaſtics was 
ſomewhat moderated ; for though what hereſy is, was 


not then preciſely defined, yet we are told in ſome. 


points what it 4s nt : the ſtatute 25 Hen. VIII. c. 14. 
declaring, that offences againſt the tee of Rome are not 
hereſy ; and the ordinary being thereby reſtrained 
from proceeding in any caſe upon mere ſuſpicion ; chat 
is, unleſs the party be accuſed by two credible wit- 
neſſes, or on indictment of hereſy be firſt previouſly 
found in the king's courts of common law. And yet 
the ſpirit of pc aa was not then abated, but only 
diverted into a lay channel. For in fix years after- 


Wards, by ſtatute 31 Hen. VIII. c. 14. the bloody law 


of the ſix articles was made, which eſtabliſhed the 
ſix moſt conteſted points of popery, tranſubſtantia - 
tion, communion in one kind, the celibacy of the 
clergy, monaſtic vows, the ſacrifice of the maſs, and 
auricular coufeflion ; which points were © determiued 


„and reſolved by the moſt godly ſtudy, pain, and tra- 


So called not from lollum, or tares, (an etymology, which 
was afterwards deviſed, in order to juſtify the burning of them; 
Matt, xiti. 30.) but from one Walter Lolhard, a German re- 
ſormer, A. D. 1313. Mod. Un. Hiſt. xzvi. 13. Spelm. Glef 


371. t 2 Hen. IV. c. 15. 
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„raibof his Majeſty: for which his humble and obe- 
dient ſubjects, the lords /þ7ritua/ and temporal and 
* the commons, in parliament aſſembled, did not only 
render and give unto his highneſs their moſt high and 
% hearty thanks,” but did alſo enact and declare all 
oppugners of the firſt to be heretics, and to be burnt 
wich fire; and of the five laſt to be felons, and to ſuf- 


L fer death. The ſame ſtatute eſtabliſhed a new and 


mixed juriſdiction of clergy and laity for the trial and 
conviction of heretics; the reigning prince being then 
equally intent on deſtroying the ſupremacy of the 
biſhops of Rome, and eſtabliſhing all other their cor- 
ruptions of the chriſtian religion. 
I ſhall not perplex this detail with the various re- 
peals and revivals of theſe ſanguinary laws in the two 
_ ſucceeding reigns ; but ſhall proceed directly to the 
Teign of queen Elizabeth; when the reformation was 
finally eftabliſbed with temper and decency, unſullied 
with party rancour, or perſonal caprice and reſentment. 
By ſtatute 1 Eliz. c. 1. all former ſtatutes relating to 
boy are repealed, which leaves the juriſdict ion of 
hereſy as it ſtood at common law; ⁊ 7s. as to the inflic- 
tion of common cenſures, in the ccclefiaftical courts ; 
and, in caſe of burning the heretic in the provincial 
ſynod only”. Sir Mathew Hale is indeed of a diffe- 
rent * ard holds that ſuch power re ſided in che 
dioceſan alſo, though he agrees, that in either caſe the 
writ de haeietico comburendo was not demandable of 
common right, but grantable or otherwiſe merely at 
the king's diſcretion®*. But the principal point now 
gained was, that by this ſtatute a boundary is for the 
firſt time ſet to what ſhall be accounted hereſy ) no- 
thing for the future being io be ſo determined, but only 
ſuch tenets, which have been heretofore ſo declared, 
I. By the words of the canonical ſcriptures; 2. By the 
firſt four general councils, or ſuch others as have only 
uſed the words of the holy ſcriptures; or, 3. Which thall 
| hereafter be ſo declared by the parliament, with the ai- 
ſent of the clergy in convocation. Thus was hereſy re- 
duced to a greater certainty than before; though it might 
not have been the worſe to have defined it in terms FE 
more preciſe and particular: as a man continued ſtill lia- 


7 5 Rep. 23. 12 Rep. 56. 92. 1 Hal. P. C. 405. 
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| be burnt, for what perhaps he did not underſtand to 
Je hereſy, till the eccleſiaſtical judge ſo interpreted 
he words of the canonical Wt pe) e 
Poor the writ de haeretico comburendo remained ſtill in 
orce; and we have inſtances: of its being put in exe- 
nion upon two anabaptiſts in the ſeventeenth of Eli- 
a deck, and two Arians in the ninth-of James the firſt. 
uc it was totally aboliſhed, and hereſy again ſubject- 
only to eccleſiaſtical correction, pro ſalute animae, 
s virtue of the ſtatute 29 Car. II. c. 9. For, in one 
and che ſame reign, our lands were delivered from the 
{ET zvery of military tenures ; our bodies from arbitrary 
apriſonment by the habeas corpus act: and our minds 
rom the tyranny of ſuperſtitious bigotry, by demoliſh- 
og this laſt badge of perſecution in the Engliſh law. 
5 n what I have now ſaid 1 would not be under flood 
Wo derogate from the juſt rights of the national church, 
or to favour a looſe latitude of propagating any crude 
WL digeſted ſentiments in religious matters. Of propa- 
eating, I ſay ; for the bare entertaining them, without 
n endeavour to diffuſe them, ſeems hardly cognizable 
Ly any human authority. I only mean to illuſtrate the 
excellence of our preſent eſtabliſhment, by looking 
back to former ümes. Every thing is now as it ſheuld 
be, with reſpect to the ſpiritual cognizance, and ſpi- 
rial puniſhment, of hereſy : unleſs perhaps that the 
crime ought to be more ſtrictly defined, and no proſe- 
cution permitted, even in the eccleſiaſtical courts, till 
the tenets in queſtion are by proper authority previ- 
ouſly declaredto be heretical. Cade theſe reſtrictions, 
it ſeems neceſſary for the ſupport of the national reli- 
gion, that the officers of the church ſhould have power 
to cenſure heretics ; yet not to haraſs them with tem- 
poral penalties, much leſs to exterminate or deſtroy 
them, The legiſlature hath indeed thought it proper, 
that the civil magiſtrate ſhould again — with 
regard to one ſpecies of hereſy, very prevalent in mo- 
dern times; for by ſtatute 9 & 10 W. III. c. 32. if any 
perſon educated in the chriſtian religion, or prefefling 
the ſame, thall by writing, printing, teaching, or — 
viſed ſpeaking, deny any one of the perſons in the holy 
trinity to be God, or maintain that there are more 


Vor. IV. E 
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SGSocds than one, he ſhall undergo the ſame penalti 
and incapacities, which were juſt now mentioned to be 
inflicted on apoſtacy by the ſame fiatute. And thy 
much for the crime of hereſy, | 

III. Another ſpecies of offences againſt religion au 
thoſe which affect the eflablibed church. And theſe au 
either poſitive, or negative: poſitive, by reviling ih 
ordinances ; or negative, by non conformity to its wor. 
ſhip, Of both oi theſe in their order. 

1. And, firſt, of the offence of reviling the ordinance} 
of the church. This is a crime of a much groſſer nz. 
ture than the other of mere non- conformity ; ſince i 
carries with it the utmoſt indecency, arrogance, and in} 

ratitude : indecency, by ſetting up private judgment 
in virulent and factious oppoſition to public authority: 
arrogance, by treating with contempt and rude nes 
what has at leaft a better chance to be right, than the 
ſingular notions of any particular man ; and ingrati- 
tude, by denying that indulgence and undifturbed li. 
berty of conſcience to the members of the nation 
church, which the retainers to every petty conventicl: 
enjoy. However it is provided by ftatutes 1 Edw. VI 
e. 1. and 1 Eliz. c. 1. that whoever reviles the facrz 
ment of the lord's ſupper fl;all be punifhed by fine and 
1mprifonment : and by the ſtatute 1 Eliz. e. 2. if ar 
miniſter ſhall ſpeak any thing in derogation of the book 
of common prayer, he ſhall, if not beneficed, be in- 
priſoned one year for the firſt offence, and for life for 
the ſecond : and, if he be beneſi ced, he ſhall for th: 
firſt offence be impriſoned fix months, and forfeit a yea!" 
value of his benefice; for the ſecond offence he {hal 
be deprived, and ſuffer one year's impriſorment ; ard 
for the third, ſhall in like manner be deprived, and 

- Juffer impriſonment for life. And if any perſin hat 
ſoever ſhall in plays, ſongs, or other open wort, 
tpeak any thing in derogation, depraving, or defpiſirg 
of the ſaid book, or ſhall forcibly prevent the reading 
of it, or cauſe any other ſervice to be uſed in its ftead, 
he ſhall forfeit for the firſt offence an hundred marks: 
for the ſecond, four hundred ; and tor the third ſhall 
forfeit all his goods ard chattels, and ſuffer impriſor. 
ment jor life. Theſe peralties were framed in ib. 
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pfancy of al preſent eſtabliſhment : when the diſci- | 
les of Rome and Geneva united in inveighing with the 


: 46 Won G 


: and the 
ever, were 


tmoſt bitterneſs againſt the Engliſh litur 
error of theſe laws (for they ſeldom, 


"= ily executed) proved a principal means, under provi . 


ence, of preſerving the 2 as well as decency of 
zur national worſhip. Nor can their continuance to 
his time (of the milder penalties at leaſt) be thought 
oo ſevere and intolerant ; ſo far as they are levelled 
t the offence, not of in king differently from the na- 
ional church, but of railing at that church and ob= 
ructing its ordinances, for not ſubmitting its 2 
judgment to the private opinion of others, For, though 
t is clear, that no reſtraint ſhould be laid upon ratio- 
nal and diſpaffionate diſcuſſions of the redtitude and 
propriety of the eſtabliſhed mode of worſhip ; yet 
contumely and contempt are what no eſtabliſhment can 
tolerate*®. A rigid attachment to trifles, and an intem- 
perate OO reforming them, are equally ridiculous 
and abſurd: but the latter is at preſent the leſs excuſe- 
able, becauſe from political reaſons, ſufficiently hinted 
at in a former volume*, it would now be extremely 
unadviſeable to make any alterations in the ſervice of 
the church; unleſs by its own conſent, or unleſs it can 
be ſhewn that ſome maniſeſt impiety or ſhocking abſur - 
dity will follow from continuing the preſent forms. 
2. Non-conformity to the worſhip of the church is 

the other, or negative branch of this offence. And 
for this there is much more to be pleaded than for the 
former ; being a matter of private conſcience, to the 
ſcruples of which our preſent laws have ſhewn a very 
Juſt and chriſtian indulgence. For undoubtedly all per- 
ſecution and oppreſſion of weak conſciences, on the 
ſcore of religious perſuaſions, are highly unjuſtifiable 
upon every principle of natural * oy civil liberty, 
or ſound religion. But care muſt be taken not to carry 
this indulgence into ſuch extremes, as may endanger 


Buy an ordinance 23 Aug. 1645, which continued till the 
reſtoration, to preach, write, or print, any thing in derogation 
or depraving of the directory, for the then eſtabliſhed preſbyterian . 
worſhip, ſubjected the offender upon indictment to a diſcreti- 
onary fiue, not exceeding filty pounds, (Scobell. 98. 
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the national church: there is always a difference to be 
made hetween toleration and eftabliſhment. | 
Non- conformiſts are of two ſorts : firſt, ſuch as abſent 
themſelves from divine worſhip 1n the eftabliſhed 
church, through total irreligion, and attend the ſer- 
vice of no other perſuaſion. Theſe by the ſtatutes of 
1 Eliz, e. 2. 23 Eliz, c. 1. and 3 Jac. I. c. 4. forfeit | 
one ſhilling to the poor every lord's day they ſo abſent } 
themſelves, and. 201. to the ay if they eontinue ſuch 
nd if they keep any 
inmate, thus irreligiouſly diſpoſed, in their houſes, | 
they forfeit 10/. per month. _ 5 
The ſecond ſpecies of non conformiſts, are thoſe 
who offend through a miſtaken or perverſe zeal. Such 


were eſteemed by our laws, enacted fince the time of 


the reformation, to be papiſts and proteſtant diſſenters: 
both of which were ſuppoſed to be equally ſchiſmaticz 


in not communicating. with the national church; with 


this difference, that the papiſts divided from it upon 
material, though erroneous, reaſons ; but many of tlic 
diſſenters upon matters of indifference, or, in other 
words, upon no reaſon at all. Yet certainly our an- 
ceſtors were miſtaken in their plans of compulſion and 
intolerance. The fin of ſchiſm, as ſuch, is by no 
means the object of temporal coercion and puniſhment, ' 
If through weakneſs of intellect, through miſdirected 
piety, through perverſeneſs and acerbity of temper, or 
(which is often the caſe) through a proſpect of ſecular 


advantage in herding with a party, men quarrel with 


the eccleſiaſtical eſtabliſhment, the civil magiſtrate has 
nothing to do with it; unleſs their tenets and practice 
are luch as threaten ruin or diſturbance to the ſtate. 


He is bound indeed to protect the eſtabliſhed church: 


and, if this can be better effected, by admitting none 
but its genuine members to offices of truſt and cmolu- 
ment, he is certainly at liberty ſo to do; the diſpoſal 
of offices being matter of favour and diſcretion. But, 
this point being once ſecured, all perſecution for diver- 
ſity of opinions, however ridiculous. and abſurd . they 
may be, 1s contrary to every principle of ſound policy 
and civil freedom. The names and ſubordination of the 
ciergy, the poſture of devotion, the materials and colour 
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WS the miniſter's — the joining in a known or an 
Wn known form of prayer, and other matters of the ſame 
ind, muſt be left to the option of every man's private 


to be 


bſent al 

ſhes adgment. | 8 | 
for. ith regard therefore to proteflant diſſenters, although 
oof oe experience of their turbulent diſpoſition in former 


os T1 occafioned ſeveral diſabilities and reſtrictions 


which | ſhall not undertake to juſtify) to be laid upon 


—_ I A hem by abundance of ftatutes*, yet at length the legiſla- 
any ere, with a ſpirit of true magnanimity, extended that 


uſo: Indulgence to "theſe ſectaries, which they themſelves, 
ben in power, had heldto be countenancing ſchiſm, and 
hoſ. We nicd to the church of England. The penalties are 
zuch onditionally ſuſpended by the ſtatute 1 W. & M. ft. 1. 
© af 18.“ for exempting their majeſties proteſtant ſub» 
er;: jects, diſſenting from the Church of England, from 
atic; dhe penalties of certain laws,“ commonly called the 
wich oleration ad; which is confirmed by ſtatute 10 Ann. 
pon 


the 


. 2. and declares, that neither the laws above menti- 
ned, nor the ſtatutes 1 Eliz. c. 2. 6. 14. 3 Jac. I. c. 
& 5. nor any other penal laws made againſt popiſh 


— ccuſants (except the teſt acts) ſhall extend to any diſ- 
a4 enters, other than papiſts and ſuch as deny the trinity: 
- no provided, 1. that they take the oaths of allegiance and 


premacy (or make a ſimilar affirmation, being 
quakers*) and ſubſcribe the declaration againſt popery; 
2. that they repair to ſome congregation certified to and 
regiſtered in the court of the biſhop or archdeacon, or 
at the county ſeſſions; 3. that the doors of ſuch meet- 
ing-houſe ſhall be unlocked, unbarred, and unbolted ; 
in default of which the perſons meeting there are ſtill 
liable to all the penalties of the former acts. Diſſenting 

teachers, in order to be exempted from the penalties + N 
the ſtatutes 13 & 14 Car. II. c. 4. 15 Car. II. c. 6. 17 
Car. II. c. 2. and 22 Car, II. c. 1. are alſo to ſabſcribe 
the articles of religion mentioned in the ſtatute 13 Elia. 


ent. 
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er- 1 23 Eliz. c. Is 29 Eliz. C. 6. 35 Elia. c. 1. 22 Car. u. e. 1. 


7 The ordinance of 1645 (before- cited) inflicted impriſonment 


hey for a year on the third offence, and pecuniary penalties on the 
icy former two, jn caſe of uſing the book of common- prayer, not 
the euly in a place of public worſhip, but alſo in any private family. 
Ju! ; | ; 


dee t. 8 Geo. I, c. 6. 
| E 3 
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c. 12. (which only concern the confeſſion of the true 

_ chriſtian faith and the doctrine of the ſacraments) with 
an expreſs exception of thoſe relating to the government 
and powers of the church, and to infant baptiſm ; or if 
they ſeruple ſubſcribing the ſame, ſhall make and ſub- | 
ſcribe the declaration preſcribed by ſlatute 19 Geo, III. 
c. 44. profeſſing themſelves to be chriſtians and protel- 
tants, and that they believe the ſcriptures to contain the 
revealed will of God, and to be the rule of doctrine | 
and practice. I] hus, though the crime of non-conſor- | 
mity is by no means univerſally abrogated, it is ſuſpend- | 
ed and ceaſes to exiſt with regard to theſe proteſtant | 
diſſenters, during their compliance with the conditions 
impoſed by theſe acts: and, under theſe conditions, all 
perſons, who will approve themſelves no papiſts or 
oppugners of the trinity, are left at full liberty to act a 
their conſciences ſhall direct them, in the matter of re- 
ligious worſhip. And, if any perſon ſhall wilſully, 
maliciouſly, or contemptuouſly diſturb any congregation 
_ aſſembled in any church or permitted meeting houſe, or 
ſhall miſuſe any preacher or teacher there, he ſhall 
(by virtue of the ſame ſtatute 1 W. & M.) be bound 
over to the ſeſſions of the peace, and forfeit twenty 
pounds. But by ſtatute 5 Geo. I. c. 4. no mayor or 
principal magiſtrate, muſt appear at any diſſenting meet 
ing with the enſigns of his office“, on pain of diſabilny 
to hold that or any other office: the legiſlature judging 
it a matter of propriety that a mode of worſhip, ſet up 
in oppoſition to the national, when allowed to be exer- 
ciſed in peace, ſhould be exerciſed alſo with decency, 
gratitude, and humility. Diſſenters alſo, who ſubſcribe 
the declaration of the act 19 Geo. III. are exempted 
| in the caſe of endowed ſchools and colleges) 
m the penalties of the ſtatutes 13 & 14 Car. II. c. 4. & 

27 Car. II. c. 2, which prohibit (upon pain of fine and 
impriſonment) all perſons from teaching ſchool unleis 
they be licenſed by the ordinary, and ſubſcribe a decla- 


2 Sir Humphry Edwin, a lord mayor of London, had ihe 
imprudence ſoon after the toleration act, to go to a — — 
meeting - houſe in his formalities ; which is alluded to by dean 
Swift, in his tale a tub, under the allegory of Fact getting ob 
a great horſe, and eating cuſtard. 
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ration of conformity to the liturgy of the church, and 
reverently frequent divine ſervice abliſbed by the 
laws of this kingdom. Fe Nt | 

As to fabiſts, what has been ſaid of the proteſtant 
diſſenters would hold equally ſtrong for a general tole-- 


| ration of chem; provided their ſeparation was founded 


only upon difference of opinion in religion, and their 
principles did not alſo extend to a ſubverſion of the civil 
government. If once they could be brought to renounce 
the ſupremacy of the pope, they might quietly enjoy 
their Gre ſacraments, their purgatory, and auricular 
confeſſion ; their worſhip of reliques and images 3 nay 
even their tranſubſtantiation. But while they acknow- 
lege a ſoreign power, ſuperior to the ſovereignty of the 


= kingdom, they cannot complain if the laws of that. 


kingdom will not treat them upon the footing of 
good ſubjects. | 


Let us therefore now take a view of the laws in force 


againſt the papiſts; who may be divided into three claſ- 


{cs, perſons proſeſſing popery, popiſh recuſants convict, 
and popiſh prieſts.*1, Perſons proſeſling the popith re- 


ligion, beſides the former penalties for not frequenting 


= heir pariſh church, are diſabled from taking their lands 
eicher by deſcent or purchaſe, aſter eighteen years of 


age, until they renounce their errors; they mult at the 
age of twenty-one regiſter their eſtates before acquired, 
and all ſuture conveyances and wills relating to them ; 
they are incapable of preſenting to any advowſon, or 
ranting to any other perſon any avoidance of the fame; 
42 may not keep or teach any ſchool under pain of 
perpetual impriſonment ; and, if they willingly ſay or 
hear maſs, they forfeit the one two hundred, the other 


one hundred marks, and each ſhail ſuffer a year's im- 


priſonment. Thus much for perſons, who, from the 


' misfortune of family prejudices or otherwiſe, have con- 


ceived an unhappy attachment to the Romiſh church 
from their infancy, and publicly profeſs its errors. But 


if any evil induſtry is uſed to rivet theſe errors upon 
them, if any perſon ſends another abroad to be educated 
in the popiſh religion, or to re ſide in any religious houſe 


abroad for that purpeſe, or contributes to their mainte - 
nance when there; boch the ſender, the ſent, and the 
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contributor, are diſabled to ſue in law or equity, to be 
executor or adminiſtrator to any perſon, to take any 
legacy or deed of pift, and to bear any office in the 
realm, and ſhall forfeit all their goods and chattels, and 
likewiſe all their real eſtate for life. And where theſe er 
rors are alſo aggravated by apoſtacy, or perverſion, 
where a perſon is reconaled to the ſee of Rome or pro- 
cures others to be reconciled, the offence amounts to 
igh treaſon. 2. Popiſh recuſants, convicted in a court 
of law of not attending - the ſervice of the church of 
England, are — 1 to the following diſabilities, pe- 
nalties, and forteitures, over and above thoſe before- 
mentioned. They are conſidered as perſons excommu- 
nicated; they can hold no office or employment; they 
muſt not keep arms in their houſes, but the ſame may 
be ſeized by the Juſtices of the peace; they may not 
come within ten miles of London, on ou of 100]. ; 
they can bring no action at law, or ſuit in equity 3 
they are not permitted to travel above five miles 
from home, unleſs by licence, upon pain of forfeit- 
ing all their goods; and they may not come to 
eourt under pain of 1ool. No marriage or burial 
of ſuch recuſant, or baptiſm of his child, ſhall be 
had otherwiſe than by the miniſters of the church of 
England, under other ſevere penalties. A married 
woman, When recuſant, ſhall forfeit two thirds of her 
dower or jointure, may not be executrix or adminiſtra- 
trix to her huſband, nor have any part of his goods ; and 
during the coverture may be kept in priſon, unleſs her 
huſband redeems her at the rate of 161. a month, or 
.the third part of all his lands, And, laftly, as a feme- 
covert recuſant may be impriſoned, fo all others muſt, 
within three months after conviction, eicher ſubmit and 
renounce their errors, or, if required fo to do by four 
juſtices, muſt abjure and renounce the realm : andif 
they do not 7 or if they return without the kings 
licence, they ſhall be guilty of felony, and ſuffer death 
as felons without benefit of clergy. There is alſo an 
inferior ſpecies of recuſaney, (refuſing to make the 
claration againſt popery enjoined by Tito 30 Car. II. 
|, 2. when tendered. by the proper magiſtrate) which, 
if the party reſides within ten miles of London, makes 
kun an abſolute recuſant convict ; or, if at a greater 


— 
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diſtance, ſuſpends him from having any feat in parlia- 
ment, keeping arms in his houſe, or any horſe above 
the value of five pounds. This is the ſtate, by the laws 
now in being , of a lay papiſt. But, 3. The remain - 
ing ſpecies or degree; viz. popiſſi prieſts, are in a ſtill 
more dangerous condition. - For by ſtatute 11 K 12 W. 
III. c. 4. popiſh prieſts or biſhops, celebrating maſs or 
exerciſing any part of their functions in Eng land, ex- 
cept in the houſes of embaſſadors, are liable to perpe- 
tual impriſonment. And by the ſtatute 27 Eliz. c. 2. 
any popiſh prieſt, born in the dominions of che crown of 
England, who ſhall come over hither from beyond ſea, 
| (unleſs driven by ſtreſs of weather andtarrying only a 
reaſonable time) or ſhall be in England three days 
without conforming and taking the oaths, is guilty of 
high treaſon : and all perſons harbouring him are 
guilty of felony without the benefit of clergy. 
This is a ſhort ſummary of the laws againit the papiſts, 
under their three ſeveral claſſes, of perſons profeſſing 
| the popiſh religion, popiſh recuſants convict, and popiſh | 
prieſts. Of which the preſident Monteſquicu obſerves“, 
that they are ſo rigorous, though not profeſſedly of the 
ſanguinary kind, that they do all the hurt that can poſ- 
fibly be done in cold blood. But in anſwer to this it 
may beobſerved, (what foreigners who only judge from 
our ſtatute book are not fully apprized of) that theſe 
laws are ſeldom exerted to their utmoſt rigour : and in- 
deed, if they were, it would be very difficult to excuſe 
them. For they are rather to be accounted for from 
their hiſtory, and the urgency of the times which pro- 
duced them, than to be approved (upon a cool review) 
as a landing ſyſtem of law. The refileis machinations 
of the jeſuiis during the reign of Elizabeth, the turbu- 
lence and uneaſi neſs of the papiſts under the new religi- 
ous eſtabliſhment, and the boldneſs of their hopes and 
Wiſhes for the ſucceſſion of the queen of Scots, obliged 
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» Stat. 23 Eliz. c. 1. 27 Eliz. c. 2 29 Eliz. c. 6. 35 Eliz. c. 
2. 1 Jac. I. c. 4. 3 Jac. I. c. 4 & 5» 7 Jac. I. c. 6. 3 Car. I. e. 3. 
25 Car. II. c. 2. 30 Car. II. ſt. 2. 1 W. & M. c. 9, 15, & 26. 
11 & 12 W. III. c. 4. 12 Ann. it. 2. c. 14. 1 Geo. I. ſt. 2. c. 
55. 3 Geo. I. c. 18. 11 Geo. II. c. 17. | 8 
* © Raym, 377, Latch. 1. 4 Sp. L. b. 19. c. 27. 
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the par Hhament to counteract fo dangerous a _—_ by 
laws of a great, and then perhaps neceſſary, ſeverity. 
3 in the ſueceeding reign, ſtruck a 

anic into James I, which operated in different ways: 
it occaſioned the enacting of new laws againſt the pa- 
iſts; but deterred him from putting them in execution, 
he intrigues of queen Henrietta in the reign of Charles 
J. che proſpect * popith ſucceſſor in that of Charles 
11, the aſſaſſi nation - plot in the reign of king William, 
and the avowed claim of a popiſh pretender to the 
crown in that and ſubſequent reigns, will account for the 
extenſion of theſe penalties at thoſe ſeveral periods of 
our hiſtory, But if a time ſhould ever arrive, and per- 
haps it is not very diſtant, when all fears of a pretender 
ſhall have vaniſbed, and the power and influence of the 


pope ſhall become feeble, ridiculous, and deſpicable, 


not only in England but in every kingdom of Europe ; 
it probably would not then be amiſs to review and ſoften 


| theſe rigorous edits; at leaft till che civil principles of 


the roman catholics called again upon the legiſlature to 
renew them: for it ought not to be left in the breaſt of 
every mercileſs bigot, to drag down the vengeance of 
theſe occaſional laws upon inoffenſive, though miſtaken, 
ſubjects; in oppoſition to the lenient inclinations of 
the civil magiſtrate, and to the deſtruction of every 


principle of toleration and religious liberty. 


T his hath partly been done by ſtatute 18 Geo. III. e. 
60. with regard to ſuch papiſts as duly take the oa;h 
therein preſcribed, of allegiance to his majeſty, abjura- 
Uon of the pretender, renunciation of the pope's civil 
power, and abhorrence of the doQrines of deſt roy it g 
and not keeping faith with heretics, ard depoſing or mur- 
dering priuces excommunicated by authority of the ſee 


of Rome: in reſpect of whom only, the ſtatute of 11. & 


12 W. III. is repealed, ſo far as it diſab les them from 


purchaſing or inheriting, or authorizes the apprehend- 


ing or proſecuting the popiſh clergy, or ſubjects to per- 
petual impriſormenteither themorany teachersof youth. 
In order the better to ſecure the eſtabliſhed church 
againſt perils from non conformiſts of all denominations, 
infi dels, turks, jews, heretics, papiſts, and ſeQaries, - 
chere are however two bulwarks erected; called the 


Ch. 4. Wa oc cs. 59 
corporation and teft acts: by the former of which * no 
perſon can be legally elected to any office relating to the 
government of any Ay or corporation, unleſs, within a 
twelvemonth before, he has-received the ſacrament of 

lee lord's ſupper according to the rites of the church of 

England; and he is alſo enjoined to take the oaths of 

= alleyiance and ſupremacy at the ſame time that he takes 

the oath of office : or, in default of either of theſe 
requiſites, ſuch election ſhall be void. The other, called 
the teſt act, directs all officers civil and military to 
take the oaths and make the declaration againſt tran- 
ſubſtantiation, in any of the king's courts at Weſt- 
minſter, or at the quarter ſeſſions, within fix calen- 
dar months after their admiſſion ; and alſo within 
the ſame time to receive the ſacrament of the 
lord's ſupper, according to the uſage of the church of 
England, in ſome public church immediately after di- 
vine ſervice and ſermon, and deliver into court a certi- 
ficate thereof ſigned by the miniſter and church-warden, 
and alſo to prove the ſame by two credible witneſſes; 
upon forfeiture of 500], and diſability to hold the ſaid 
office. And of much the ſame nature with theſe is the 
ſtatute 7 Jac. I. c. 2. which permits no perſons to be 

naturalized or reſtored in blood, but ſuch as undergo a 

like teft : which teſt having been removed in 1753, in 

favour of the jews, was the next ſeffion of parliament 

reſtored again with ſome precipitation. | | 
Thus much for offences, which ftrike at our national 

religion, or the doctriue and diſcipline of the church of 

* in particular. I proceed now to coſider ſom- 

hs $ impleties and general immoralities which are ta- 

ken notice of and puniſhed by our municipal law: 
frequently in concurrence with the eccleſiaſtical, to 
which the cenſure of many of them does alſo of right 
appertain ; though with a view ſomewhat different : 
e ſpiritual court puniſhing all ſinful enormities for the 
ſake of reforming the private ſinner, pro ſalute animae; 
while the temporal courts reſent the public affront to 
religion and morality on which all government muſt de- 


Stat. 13 Car, II, ſt, 2. c. 1. Stat. 25 Car. II. c. 2. ex- 
plained by 9 Geo. II. c. 26. 
Vor 4 1 
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ö Nile Boox IV, 


pend for ſupport, add correct more for the ſake of ex · 


ample than _—__ amendment. 


IV. The fourth ſpecies of offences therefore, more 
immediately againſt God and religion, is that ofb/aſphemy 
againſt the Almighty, by denying his being or provi- 


| dence ; or by contumelious reproaches of our ſaviour 


Chriſt, Whither alſo may be referred all profane ſcot- 
fing at the holy ſcripture, or expoſing itto contempt and 
ridicule. Thefe are offences puniſhable at common law 
by fine and impriſonment, or other infamous corporal 
puniſhment *: for chriſtianity is part of the laws of 


IS En land . 


Some what allied to this, though in an inferior de- 


gree, is the offence of 3 and common ſwearing 


and curfing. By the laſt ſtatute againſt which, 19 


Geo. I. c. 21. which repeals all former ones, every 


labourer, failor, or ſoldier profanely curſing or ſwear- 
ing ſhall forfeit 1s, every other perſon under the de- 


gree of a gentleman 2s, and every gentleman or perſon 


of ' ſuperior rank 5s, to the poor of the pariſh ; and, 
on a ſecond conviction, double; and for every ſub- 
ſequent offence, treble the ſum firſt forfeited ; with all 


charges of conviction : and in default of payment ſhall 


be ſent to the houſe of correction for ten days. Any 
juſtice of the peace may convict upon his own hearing, 
or the teſtimony of one witneſs: and any conſtable or 


peace officer upon his own hearing, may ſecure any 


offender and carry him before a Juſtice, and there con- 
vie him. If the juſtice omus his duty, he forfeits 51, 
and the conſtable 40s. And the aòt is to be read in all 
pariſh churches, and public chapels, the Sunday aſter 
every quarter day, on pain of 51. to be levied by war- 
rant from any juſtice. Beſides this puniſhment for taking 
God's name in vain in common diſcourſe, it is enacted 


by ſtatute 3 Jac, I. c. 21 that iſ in any ſtage play, in- 


terlude, or ſhew, the name of the holy trinity or any 
of the perſons therein, be jeſtingly or profane ly uſed, 
the offender ſhall forfeit 10l; one moiety to the king, 


and the other to the informer. 


T1 Hawk, P. C. 11. 293. 2 Strange. 834. 
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WING s. „„ 
VI. A ſixth ſpecies of offences againſi God and reli- 


ion, of which cur antient books are full, is a.crime ö 
which one knows not well what aecount to give. 1 
ican the offence of wireberaft, conf uration, inchantment 
» ſircery, To deny the poſſibility, nay, actual, ex- 
Fence of witchcraft ard ſorcery, is at once flatly to 
ontradict the revealed word of Ged, in various paſ- 
.oes both of the old and new teſtament: and the thing 
If is a truth to which every nation in the world 
hath in its turn borne teſtimony, either by examples 
ſeemingly well attefted, or by prohibitory laws ; Which 
at leaft ſuppoſe the poſſibility of a commerce with evil 
ſpirits, The civil law puniſhes with death not only the 
ſorcerers themſclves, but alſo thoſe who conlult them! ; 
imitating in the former the exprels law of God, © thou 
ſualt not ſuffer a wich to live.“ And our own Jaws, 
both before and ſince the conqueſt, have been equally 
penal ; ranking this crime in the ſame claſs with he- 
reſy, and condemning both to the flames. The pre- 
ſident Monteſquicu” ranks them alſo both together, 
but with a very different view: laying it down as an 
important maxim, that we ought to be very circum- 
lpect in the proſecution of magic and hereſy ; becauſe 
the moſt unezceptionable conduct, the pureſt morals 
and the corſlant practice of every duty in life, are not 
a ſufficient ſecurity againſt the ſuſpicion of crimes like 
theſe. And indeed the ridiculous ſtories that are ge- 
nerally told, and the many impoſtures and deluſion 
that have been diſcovered in all ages, are enough to 
demoliſh” all faith in ſuch a dubious crime; if the con- 
trary evidence were not alſo extreme] y ſtrong, Where- 
lore it ſeems to be the molt eligible way to conclude, 
with au ingenious Writer of our own" that in general 
there has been ſuch a thing as witchcraft 3 though one 
cannot give credit to any particular modern inſtance 
of it. I e | 
i Cod, I. 9. t. 18. „„ 
* Exod, Xii. 18. Mr. Addiſon, Spect. Ne. 
z Inſt. 44. | 117. „ | | 


»- if — - <# 
5 — 
mom — 
2 


0 — 0 
n = 7 of 


by — Gl 


— ä » 
_ — — — —— — — 
-- _ 
may l ==> => 

* — 
f * K = 3 2 
. _ a 


EY 
i 
1 
| | 

| 
KS 


— 
— 
— 


” , 
F - 
_ — — —-—-¾ —— — — - 
—_ ——— —— 
- « — ws 2 — r 
— 7 = * 2 — — 2 23 * % 
"I = us S : — 7 
—- = Wh __ * * 
9 = = To . 
— — 
2 M 
— — _ 


cuil ſpirit 2 or ta 


— — 
* pom 


_—_  __—— 
— o - 
” w - — 


d RE TH 


Our ſoreſathers were firorger believers, when they 


_ enacted by ſlatute 33 Ben. VIII. c. 8. all witchcraft 


and ſorcery to be ſelopy without benefit of clergy ; and 
again by ſtatute 1 Jac. I. c. 12. that all perſons ir- 
voking any cvil ſpirit, or ecnſulting, cove nanting with, 
entertaining, 2 ſecding or rewarding any 

ing up dead bodies from their graves 
to be uſed in any witchcraft, forcery, charm, or in- 
chantment ; or killing or otherv.iſe hurting any perſon 
by ſuch inſernal arts; ſhould be guilty of felony with- 
out benefit of clergy ; ard ſuffer death. And, if ary 
Perſon ſhould attempt by ſorcery to diſcover hidden 
treaſure, or to reſtore ſtolen goods, or to provoke un- 
lawſul love, or to hurt any man or beaſt, though ihe 
fame were not effected, he or ſhe ſhould ſuffer impri- 
ſonment and pillory for the firſt offence, and death for 
the ſccond. heſe acts cor tirued in force till lately, 
to the tcrror of all anciert females in the kirgdom: 


and many poor Mretches were ſacrificed thereby to the 


prejudice of their neighbours, and their own illuſions; 
not a few having, by ſcme means or other, confeſſed 


the fact at the gallou s. Put all executions for this Cu- 
bious crime are now at an end; our legiſlature hayns 
in 


at ler gih followed the wiſe exan ple cf Luis XI 

France, u ho thcught proper by an edict to reſtraip the 
tribunals of juſtice Bab receiving informations of 
witchcraſt *. Ard accordirgly it is u ich us erated by 


- Rawte 9 Geo. II. c. 5. that no proſecution ſhall for the 


future be carried on againſt any perſo! for conjuration, 
witchcraft, ſorcery, or inchantmert. But the miſt: 
meinor of perſons pretending to uſe witchcraft, tell 
ſortunes, or diſcover fiolen goods by fkill in the occult 
ſciences, is flill deſervedly puniſhed with a year's im- 


pritor ment, ard ſtardir g ſour times in the er 


VII. A ſeventh ſpecies of offenders in this claſs art 


all religiuus mf lers e ſuch as fallely preterd an en- 


traordinary - commiſſion from heaven ; or terrify and 


© Vcltaire Sie. Louis xiv. ons up ſorcery and witchcreſt 
ch. , Nd. I. Hiſt, xxv. an it the crimes puniſh; 
215. Vet Veuphians (dedrcit in France. 
criminei, 353. 459) fill reck- 
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abuſe the people with falſe denunciations of judgments. 
Theſe, as tending to ſubvert all religion, by bringing 
it into ridicule and contempt, are puniſhable by the 
temporal courts with fine, impriſonment, and infamous 
corporal puniſhment . „„ 
VIII. dune or the corrupt preſentation of any 
one to an eceleſiaſtical benefice for gift or reward, is 
alſo to be conſidered as an offence againſt religion; as 
well by reaſon of the ſacredneſs of - charge which 1s 
thus profanely bought and fold, as becauſe it is always 
attended with perjury in the perſon preſented d. The 
ſtatute 31 Eliz. c. 6. which, ſo far as it relates to the 
forfeiture of the right of preſentation, was conſidered 
in a former book *) enacts, that if any patron, for mo- 
ncy or any other corrupt confideration or promiſe, di- 
reQly or indirectly given, ball preſent, admit, inſti- 
tute, induct, inſtall, or collate any perſon to an eccle- 
ſiaſtical benefice or diguity, both the piver and taker 
ſhall forfeit two years value of the benefice or dignity ; 
one moiety to the king, and the other to any one who 
will fue ior. the fame. If perſons alſo corruptly reſign 
or 5 their benefice, both the giver and taker 
{hall in like manner forfeic double the value of the mo- 
ney or other corrupt conſideration. And perſons who 
ſhall corruptly ordain' or liceaſe any miniſter, or pro- 
cure him to be ordained or licenſed (which is the true 
idea of fimony) ſhall incur a like forfenure of forty 
pounds; and the miniſter himſelf of ten pounds, be- 
fides an incapacity to hold any eceleſiaſtical preferment 
for ſeven years afterwards, Corrupt elections and re- 
fignations in colleges, hoſpitals, and other cleemolynary 
corporations, are alſo puniſhed by the ſame {ſtatute 
with forfeiture of the double value, vacating the place 
or office, and a devolution of the right of election ſar 
that turn to the crown. | ORE es 
IX. Profanation of the lord's day, vulgarly (but im- 
properly) called /abbath-breaking, is a ninth offence 
againſt God and religion, puniſhed by the municipal 


law of England. For, beſides the notorious indecency 


P x Hawk. P. C. 7 


1 7 Sce Vol. II. pag. 279. 
3 Inſt. 156. | 


F 2 


— I * 
ar ——— — * — 


—ͤ— 


4 K _ - 
TT — — ——— 


— - 
— 


| T7 
- 
: 
J 
£y 
LEY 
bi 
4] 
| | 
$ 
+7 | 
n 
_ 
- — 
j j 
i 27 4 0 
s . * :4 
J | iP 
| i# ſ 
[ 1 4 
Fi n|! 
, L 
11 
i 
N 


1 1 
— — — — — 2 g 
— — o - — 
— > — 7 22 . — A — 
— of 2 * 1 
X . 8 _ _ 
eh n ——— x I 
_ — — td 1 p * — o * 
3888 > ma AS. 
7 „ 
. o » — * * 
1 — 45 K. 
4 4 2 — 
A —_ - 5 
Py 
4 _ - au — 


— — —— — — — — — 
— ä — — un eghinS eWpec ee. ew 
7 NN — — we — 


63 Ps 1:0 Boox II. 


and ſcandal, of permitting any ſecular buſineſs to he 


publicly tranſacted on that day, in a country profeſſiig 
chriſtianity, and the corruption of morals which uſual. 
Iy follows its profanation, the keeping one day n 
. holy, as a time of relaxation and refreſhment az 
well as for public worſhip, is of admirable ſervice to 


| ſtate, confidered merely as a civil inſtitution. It hu- 


manizes by the help of converiation and ſociety the 
manners of the lower claſſes ; which would otherwik 
degenerate into a ſordid ferocity and ſavage felfiſhne!s 
of ſpirit : it enables the induſtrious workman to purſe 
his occupation in the enſuing weck with health and 
chearfulneſs : it imprints on che minds of the people 
that fenſe of their duty to God, fo neceſlary to mak: 
them good citizens; but which yet would be worn out 
and defaced by an unremitted continuance of labour, 


without any ſtated times of recaliing them to the wor: 


ſhip of their maker. And therefore the laws of king 


 Athelftan * forbad all merchandizing on the lord's day, 


under very ſevere penalties. And by the ſtatute 27 Her. 


VI. c. 5. no fair or market ſhall be held on the pria- 


cipal feſtivals, good friday, or any ſunday, (except tlc 
four ſundays in harveſt) on pain of forſeiting the good 
expoſed to ſale; And, fince by the ſtatute 1 Car. I. 


c. 1. no perſon fhal! aſſemble, out of their own pariſh- 


es, for any ſport whatſoever upon this day; nor, in 


their pariſhes, ſhall uſe any bull or bear beating, inter- 


ludes, plays, or other unlawful exerciſes, or paſtimes; 
on pain that every offender ſhall pay 3s. 4d. to the 

r. This ſtatute does not prohibit, but rather im- 
pliedly allows, any innocent recreation or amuſement, 
within their reſpective pariſhes, even on the lord's day, 


after divine ſervice is over, But by ſtatute 29 Car. Il. 


c. 7. no perſon is allow ed to work on the lord? day, or 


uſe any boat or barge, or expoſe any goods to ſale; 


except meat in public houſes, milk at certain hours, 


and works of neceſſity or charity, on forfeiture of 53. 


1 6. 24. 


cn T 


IV, 
to be Nor ſhall any drover, carrier, or the Uke, travel upon 
MM TP day, under pain of twenty ſhillings Fr 
lx. Drunkennefs is alſo puniſhed by ſtatute 4 Tac. I. 
an. s. with the forfeiture of 5s ; or the fitting fix hours 
tun the flocks : by which time the ſtatute preſumes the 
i Fender will have regained His ſenſes, and not be lia- 
t hu- WS |< to do miſchief to his neighbours. And there are 
" te WWr.any wholeſome ſtatutes, by way of prevention, chiet- 
7:11: a ly paſſed in the ſame — 6 of king James I, which 
nes gulate the licenfing of ale houſes, and puniſh perſons 
ure bund rippling therein; or the maſters of ſuch houſes 
h and \erwitting chem. 
edple | | 
mak? — — — 
n ou | | | TAG 2 
bour, (*) [By ſtatute 21 Geo. 3. c. 49, it is enacted, that any 
| houſe, room, or other place, which ſhall be opened or uſed for 
ar” public entertainment or amuſement, or for publicly — 
kiag any ſubject whatſoever, within the cities of London or Weſt- 
3 day, minſter, or in the neighbourhood thereof, upon any part of the 
Hen. jord's day called ſunday, and to which perſons ſhall be admit- 
: ted by the payment of money, or by tickets ſold for money, 
at ſhall be deemed a diſorderly houſe or ; and the keeper of 
pt the fuch houſe, room, or place, ſhall forfeit the ſum of 200. for 
TOO every day that ſuch frouſe room, or place ſhall be opened or 
ar. l. uſed as aforeſaid on the lord's day, to ſuch perſon as will ſue 
kiſh⸗ for the ſame; and be otherwiſe puniſhable as the law directs in 
: caſes of diſorderly houſes: and the perſon managing or con- 
3 ducting ſuch entertainment or amuſement on the lord 's day, or 
inter- acting as maſter of the ceremonies there, or as moderator, pre- 
mes; ſident, or chairman of any ſuch meeting for ublic debate on 
o the the lord's.day, ſhall likewiſe for every ſuch offence forfeit the 
"Ts! ſum of 1004, to ſuch perſen as will ſue for the ſame ; and every 
Sa door keeper, ſervant, er other perſon who ſhall collect or re- 
ment, ceive money or tickets from perſons aſſembling at ſuch houſe, 
s (lay, room, or place on the lord's da, „or who ſhall deliver out tick- 
wr, | ets for ting perfons to ſuch houſe, room, or place on the 
=D lord's day, ſhall alſo forfeit the ſum of gol. to ſuch perſon as will 
1 ſue for the ſame: and that any perſon advertiſing or cauſing to 
a be advertiſed any public entertainment or amuſement, or any 
ours, 2 meeting foe debating on any ſubject whatſoever, on the 
of 83. ord's day, to which perſons are to be admitted by the payment 


of money, or by tickets ſold for money; and any perſon print- 
ing or publiſhing any ſuch advertiſement, ſhall reſpectively for- 
teit the ſum of Fol. for every ſuch offeuce, to any perſon who 
will ſue for the ſame,] | | 
| | F 3 
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| brothel, or committirg fornication, were (upon a ſe. 


rene w a law of ſuch unfaſhionable rigour. And the 
offences have been ever fince left to the feeble coercic: 


- conſtrained celibacy of its firſt compilers. The tempo- 
ral courts therefore take no cognizance of the crime d 


the ſtatute 18 Eliz. c. 3. two juſtices may take order fo: 


puniſhment was intended *, By ſtatute 4 Jac, I. c. 4 


XI. The laſt offence which ſhall mention more in. 
mediately againſt religion and morality, and cognizah!: 
by the temporal courts, is that of open and notoricu 
lewdneſs: either by ſrequenting houſes of ill ſame, which 
is an indictable cffence*; or by ſome grolsly ſcandalou 
andpublic indecency, for which the puniſhment iy fire 
and impriſonment *, In the year 1650, When the rulin f 
powers found it for their intereſt to put on the ſen- 
blance of a very extraordinary ſt rictneſs and purity d 
morals, not only inceſt and wilful adultery were mac: 
capital crimes ; but alſo the repeated act of keeping: 


cond conviction) made felony without benefitol clergy” 
But at the reſtoration, when men, ſrom an abhorrene: 
of the hypocriſy of the late times, fell into a contrary 
extreme of licentiouſneſs, it was not thought proper u 


of the ſpiritral court, according to the rules of th: 
canon law; a law which has treated the offence of i- 
coritinence, nay even adultery itſelf, with a great de- 
gree of lenity and tendernets ; owing perhaps to the 


adultery, etherwite than as a private injury *. 
But before we quit this ſubject, we muſt take notic: 
of the temporal puniſhment ſor having baſtard children, 
conſidered in a criminal light; for which regard to th: 
maintenance of ſuch illegiumate offspring, which is: 
civil concern, we 4 merly ſpoken at large “. By 


the puniſhment of the mother and reputed father; but 
what that puniſhment ſhall be is not therein aſcertained: 
though the cotemporary expoſition was, that a corporal 


e Poph. 208. - * See Vol. III. pag. 139. 
1 Siderf. 168. Y See Vol. I. 3 
Scobell. 1a. Dal. juſt. ck. 11. 
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| ecific puniſhment ow: commitment to the houſe 
2 is inflicted on the woman only. But 
in both caſes, it ſeems that the penalty can only be 
inflicted, if the baſtard becomes chargeable to the pa- 
riſh; for otherwiſe the very maintenance ot the child 

is conſidered as a degree of puriſhment. By the laſt 
mentiored ſtatute the juſtices may commit the mother 
to the houſe of correction, there to be puniſhed and 
{t on work for one year; and, in caſe of a ſecond 
offence, till ſhe find ſureties never to offend again. 
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CHAPTER THE FIFTH. 


OF OFFENCES AGAINST THE 
LAW OF NATIONS. 


A CCORDING to the method marked out in the 


preceding chapter, we are next to conſider the 


offences more immediately repugnant to that univerſal 


law of ſociety, which regulates the mutual intercourſe 
between one ftate and another; thoſe, I mean, which 
are particularly animadverted on, as ſuch, by the En - 
gliſh law. | Ts 


The law of nations is a ſyſiem of rules, deducible 


by natural reaſon, end efiabliſhed by univerſal conſent 


among the civilized inbabitants of the world“; in order 
to decide all diſputes, to regulate all ceremonies and 
civilities, and to inſure the obſervance of juſtice and 
good ſaith, in that-intercourſe which moſt frequently 
occur between two or more independent ſtates, and the 
individuals belonging to each *. This general law is 


founded upon this principle, that different nations ought 


in time of peace to do one another all the good they 
can; and, in time of war, as little harm as poſſibly 
without prejudice totheirownrealintereſts*, And, as none 


of theſe ſtates will allow a ſuperiority inthe other, there- 


fore neither can dictate or preſcribe the rules of this 
law to the reſt: but ſuch rules muſt neceſſarily reſult 


2 Ff 1.1.9. 


2 Sp, L. b. I. c. 3. 
Þ Sce Vol. 1. pag. 43. : ; f 
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com thoſe principles of natural juſtice, in which all 
þ the learned of every nation agree: or they depend upon 
mutual compacts or treaties between the reſpective 
9 communities; in the couſtruction of which there is allo 
þ no judge to reſort 10, but che law of nature and reaſon, 
I being the only one in which all the contracting parties 
4 are equally converſant, and to which they are equally 
= lubjcct. 2 Pe." 
1: 15 arbitrary ſtates this law, wherever it contradicts 
| or is not provided for by the municipal law of the 
country, is enforced by the royal power; but ſince in 
England no royal power can introduce a new lav“, or 
{ſuſpend the execution of the old, therefore the law of 
nations (Wherever any queſtion ariſes which is properly 
7 the object of its juriſdiction) is here adopted in its full 
the extent by the common law, and is held to be a part of 
the the law of the land. And thoſe acts of parhament, 
rial which have from time to time been made to erforce this 
urſe univerſal law, or to facilitate the execution of its de- 
nich ciſions, are not to be conſidered as introductive of any 
En- new rule, but merely as declaratory of the old funda- 
mental conſtitutions of the kingdom; without which it 
ble muſt ceaſe to be a part of the civilized world. Thus 
ent in mercantile queſtions, ſuch as bills of exchange and 
der the like ; in all marine cauſes relating to freight, ave- 
and rage, demurrage, inſurances, bottomry, and others of 
and a ſimilar nature; the law-merchant , which is a branch 
tly of the law of nations, is regularly and conſtantly ad- 
the hered to. So too in all diſputes relating to prizes, to 
is thipwrecks, to hoſtages, and ranſom bills, there is no 
ght other rule of deciſion but this great univerſal law, col- 
ey lected from hiſtory and uſage, and ſuch "writers of all 
ly nations and nguages as are generally approved and 
ne allowed of. 5 | | 


But, though in civil tranſactions and queſtions of pro- 
perty between the ſubjects of different ſtates, the law of 
nations has much ſcope and extent, as adopted by the 3 
law of England; yet the preſent branch of our inquiries 
will fall within a narrow compals, as offences againſt 


4 Sce Vol. I. pag. 284. 
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the law of nations can rarely be the object of the cri. 
minal law of any particular ſtate. For offences againſt 
this law are principally incident to whole ſtates or ns- 
tions in which cafe reccurſe can only be had to war; 
which is an appeal to the God of hoſts, to puniſh ſuch 
infractions of public faith, as are committed by one in- 
Ce; endent people againſt another: neither ſtate having 
any ſuperior juriſdiction to reſort to upon earth for 
Juſtice. But where the individuals of any Rate violate 
this general law, it is then the intereſt, as well as duty 
of the government, under which they live, to animad- 
vert upon them with a becoming ſeverity, that the peace 
of the world may be maintained. For in vain would 
nations in their collective capacity obſerve theſe univer- 


ſal rules, if private ſubjects were at liberty to break 


them at their own Giſcretion, and involve the two lates 
in a war. It is therefore incumbent upon the nation in- 
jeres, firſt to demand ſatisfaction and juſtice to be done 
on the offen, by the tate to which he belongs; and, 
if that be refuted or negle ed, the ſovereign then avows 
himſelf an accomplice or abe:tor of his ſubject's crime, 
and draws upon his community the calamitics of foreign 
Ti. = 

The principal offences againſt che lawof nations, ani- 
madverted on as ſuch by the municipal laws of England, 
are of three kinds; 1. Violation of fafe- condutts ; 
2. Infringement of the rights of embaſſadors; and, 
3. Piracy. 5 8 

J. As to the firſt, 5i:/47ion ofſafe-conduits or poſſperts, 
expreſsly granted by the king or his embaſſadorsꝰ to the 
ſubjects of a foreizn power in ume of mutual war; or, 
committing acts of hoſtilities againſt ſuch as are in amiiy, 
league, or truce with us, who are here under a general 
implied ſafe conduct: theſe are breaches of the public 
faith, without the preſervation of which there can be 
no Intercourſe or commerce between one nation 
and another : and fuch offences may, according to 
the writers upon the law of nations, be-a juſt ground 
of a rational wer; fince it is not in the power of 


% 


e See Vol. I. pag. 270. 
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he foreign prince to cauſe juſtice to be done to his ſub- 
ts by the very individual delinquent, but he muſt 
WT rcquire it of the whole community. And as during 
the continuance of any ſaſe- conduct, either expreſs or 
implied, the ſoreigner is under the protection of the 
Ling and the law; and, more eſpecially, as it is one 
of ; articles of magna carla, that foreign merchants 
ſhould be entitled to ſafe- conduct and ſecurity through- 
out the kingdom; there is no queſtion but that any 
violation of either the perſon or property of ſuch o- 
reigner may be puniſhed by indiAment in the name of 
the king whoſe honour is more particularly engaged in 
ſupporting his own ſafe- conduct. And, when this ma- 
licious rapacity was not confined to private individuals, 
but broke out into general hoſtilities, by the flatute 2 
Hen. V. ft. 1. c. 6. breaking of truce and ſaſe con- 
ducts, or abetting and receiving the truce-breakers, 
was (in affirmance and ſupport of the law of nations) 
declared to be high treaſon againſt the crown and dig- 
nity of the king; and conſervators of truce and ſafe- 
conducts were appointed in every port, and impowered 
to hear and determine ſuch treaſons (when committed 
at fea) according to the antient marine law then prac- 
tiſed in the admiral's court; and, together with two 
men learned in the law of the land, to hear and deter- 
mine according to that law the ſame treaſons, when 
committed within the body of any county. Which ſta- 
tute, ſo far as it made theſe offences amount to treaſon, 
was ſuſpended by 14 Hen. VI. c. 8. and repealed by 
20 Hen, VI. c. It but revived by 29 Hen. VI. c. 2. 
which gave the ſame powers to the lord chancellor, aſ- 
ſociated with either of the chief juſtices, as belonged to 
the conſervators of truce and their acceſſors; and enact- 
ed that, notwithſtandiig the party be convicted of trea- 
jon, the injured ſtranger ſhould have reſtitution out of 
his effects, prior to any claim of the crown. And it is 
farther enacted by the ſtatute 31 Hen. VI. c. 4. that if 
any of the king's ſubjects attempt or offend, upon the 
lea, or in any port within the king's obe) ſance, againſt 
any ſtranger in amity, league, or truce, or under 
ſale· conduct; and eſpecially by attaching his perſon, 


fg Hen. III. c. 70. Sce Vol. I. pag. 269, He. 
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70 ne Boox IV. 
or ſpoiling him or robbing him of his goods; the lord 
chancellor with any of the juſtices of either the king's 
bench, or common pleas, may cauſe full reſtiution and 
amends to be made to the party injured. 

It is to be obſerved, that the ſuſpending and repeal- 
ing acts of 14 & 20 Hen. VI. ard alſo the reviving act 
of 29 Hen. VI. were only temporary; ſo that it 
ſhould ſeem that, after the expiration of them all, the 
fiatute 2 Hen. V. continued in full force: but yet it is 
conſidered as extinct by the ſtatute 14 Edw. IV. c. 4, 
v hich revives and confirms all ſtatutes and ordinances, 
made before the acceſſion ofthe houſe of York, againſt 
breakers of amities, truces, leagues, and ſafe conducts, 
with an expreſs exception to the ſtatute of 2d. Hen. V. 
But (however that may be) I apprehend it was finally 
repealed by the general ſtatutes of Edward VI. and 
queen Mary, for aboliſhing new-created treaſons; 
though fir Matthew Hale ſeems to queſtion it as to trea- 


ſons committed on the ſea®. But certainly the ſtatute of 


31 Hen. VI. remains in ſull force to this day. 

II. As to the rights of embaſſad:rs, which are a“ ſo 
eſtabliſhed by the law of nations, and are therefore mat- 
ter of univerſal concern, they have formerly been treat- 
ed of at large". It may here be ſufficient to remark, 
that the common law of England recognizes them in 
their full extent by immediately ſtopping all legal pro: 


cc ſs, ſued out through the 1gnorance or raſhnſes ot in- 


dividuals, which may intrench upon the immunities of 
a foreign miniſter or any of his train. And, the more et- 
fectually to enforce the law of nations in this reſpec, 
when violated through wantonneſs or inſolence, it is 
declared by the ſtatute 7 Ann. c. 12. that all proceis 
whereby the perſon of any embafſador, or oſ his do- 
meſlic or domeſtic ſervant, may be arreſted, or his 
goods diſtreined or ſeiſed, ſhall be utterly null and 
void; and that all perſons proſecuting, folicite 
ing, or exccutirg fſuch- proceſs, being convicted by 
conſeſſion or the oath of one witneſs, beſore the 


e 1 Hal. P. C. 267, See Vol. I. pag. 22. 
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lord chancellor and the chief juſtices, or any wo of 
om ſhall be deemed violators of the laws of natious, 
and diſturbers of the public 2 wn ; and ſhall ſuffer 
ſuch penalties and corporal puni ment as che ſud judges, 
or any two of them, ſhall think fit', Thus, in caſes of 
extraordinary outrage, for which the law hath provided 
no ſpecial penalty, the legiſlature hath intiuſted to the 
three principal judges of the kingdom an unlimited 
power of proportioning the puniſtiment to the crime. 
III. Laſtly, the crime of piracy, or robbery and 
depredation upon the high ſcas, is an offence againſt the 
univerſal law of ſoctety : a pirate being, according to 
fir Edward Coke“, Ales humani genes ig. As theres 
fore he has renounced all the benefits of ſociety and 
government, and has reduced himſelf afreſh to the ſa - 
vage ſtate of nature, by declating war againſt all man- 
kind, all mankind muſt declare war againſt him: fo 
that every community hath a right, by the rule of ſelf- 
defence, to inflict that puniſhment upon him, which 
every individual would in a flate of nature have been 
otherwiſe entitled to do, for any invaſion of his perſon 
or perſonal property. | ES f 
By the antient common law, piracy, if committed by 
a ſubject, was held to be a ſpecies of treaſon, being 
contrary to his natural allegiance ; and by an alien, to 
be felony only: but now, ſince the ſtatute of treaſons, 
25 Edw. III. c. 2. it is held to be only felony in a 
ſubjecti. Formerly it was only cognizable by the ad- 
miralty courts, which procced by the rules of the civil 
Jas”, But, it being inconſiſtent with the liberties of 
the nation, that any man's life thould be taken away, 
uplefs ty the judgment of his peers, or the common law 
of the land, the ſtatute 28 Hen. VIII. c. 15 eſtabliſhed 
a new juriſdiction for this purpoſe ; which proceeds ac- 
cording to the courſe of the common law, and of which 
we ſhall ſay more hereafter. 


Vols 12 © | G 
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The offence of piracy, by common law, conſiſts in 
committing thole acts of robbery and depredation up9r 
the high ſeas, which, if committed upon land, wor! 
have amounted to ee e by ſtatute, ſons 
other offences are made piracy allo : as, by ſtatute 11 
& 12 W. III. c. 7. if any natural born jubject commir, 
any act of hoſtility upon the high ſeas, againft others of 
his Majeſty's ſubjects, under colour ofa commiſlion {rom 
any foreign power: this, though it would be only an 
act of war in an alien, i131! be conftrued piracy in a 
jubject. And farther, any commander, or other ſea— 
faring perſon, betraying his truit, and running away 
with any ſhip, boat, ordnance, ammunition, or goo; 
or yielding them up voluntarily to a pirate; or con- 
ſpiring to do theſe a ds; or any perſon affaulting t: 
commander of a veſſel io hinder him from fightice i» 
defence of his ſhip. or confining him, or making or 
endeavouring to make a revolt on board; ſhall, for eac! 
of theſe offences, be adjudged a pirate, felon, and rob. 
ber, and ſhall ſuffer death, whether he be principa!, 
or merely acceſſory by ſetting forth ſuch pirates, or 
abetting them before the ſat, ar receiving or concealiag 
them or their goods after it. And the ſtatute 4 Geo, l. 
c. 11. expreſsly excludes the principals from the benc- 
fit of clergy. By the ſtatute 8 Geo. I, c. 24. ne 
trading with known pirates, or furniſhing them with 
ſores or ammunition, or fitting out any veſſel for t:t 
Purpoſe, or in any wile conſulting, combining, cor ſe- 
derating, or correſponding with them; or the ſorcibly 
boarcing any merchant veſſel, though without ſeiſing or 
carrying her off, and deſtroying or throwing any of the 
goods overboard; {hail be deemed piracy 2 and ſuch 
acceſſories to piracy as are deſcribed by the ſtatute of 
King William, are declared to be principal pirates, and 
all pirates convicted by virtue of this act are made 
felons without benefit of clergy. By the ſame flatut:s 
allo, (to encourage the defence of merchant veſſels 
againſt pirates) the commanders or ſeamen wounded, 
and the widows of ſuch ſeamen. as are ſlain, in any pt 

ratical engagement, ſhall be entitled to a bounty, to 


* 1 Hawk. P. c. 100. 
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s 1 be divided among them, not exceeding one ſiſtieth part 
© fees of the value of the cargo on board: and ſuch woundeA 
oo ſcamen ſhall be entitled to the penſion of Greenwich 
Dime 


hoſpital 3 which nœ other ſeamen are, except only ſuch 
as have ſerved in a {hip of war. And if the comman- 
der ſhall behave cowardly, by not de dee Laos ſhip, if 
ſhe carries guns or arms, or {hall diſcharge the mariners 
from fighting, fo that the ſhip falls into the hands of 
pirates, ſuch commander ſhall fortcit all his wages, and 
ſuffer ſix months impriſonment. Laſtly by ſtatute 18 
Ceo. II. c. 30. any natural born ſubject, or denizen, 
who in time of war ſhall commit hoſtilities at ſea again it 
ary of his fellow - ſubjects, or {hall aſſiſt an enemy on that 
clement, is liable to be tried and convicted as a pirate. 
Theſe are the principal cafes, in which the ſtatute 
law of England as to aid and enforce the lau 
of nations, as a part of the common law; by inflicting 
an adequate puniſhment upon offences againſt that uni- 
verſal law, committed by private perſons, We ſhall 
proceed in the next chapter to conſider offences, which 
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ment: which ſpecies of crimes branches jitſelf into a 
much larger extent, thau eicher of thoſe which we 
have already treated. To 
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Or HIGH TREASON, 
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5 Th E third general diviſion of crimes conſiſts of 
ſuch as more eſpecially affect the ſupreme exe- 
cutive power, or the king and his government; which 
amount either to a total renunciation of that allegiance, 
or at the leaſt to a criminal negle of that duty, which 
1s due from every ſubje to his ſovereign. In a former 
part of theſe commentaries* we had occaſion to mention 
the nature of allegiance, as the tie or /iz2amen which 
binds every ſubject to be true and faithful to hisſove- 
reign /iege lord the king, in return for that protection 

which is afforded him; and truth and faith to bear of 
life and limb, and earthly honour; and not to know or 
kear of any ill intended him, without defending him 
there from. Ani this allegiance, we may remember, 
was diſtinguiſhed into two ſpecies: the one natural and 
perpetual, which isinherent only in natives of the king's 
dominions; the other local and temporary, which is 
incident to aliens alſo. Every offence therefore more 
immediately affecting the royal perſon, his crown, or 
dignity, is in Tome degree a breach of his duty of alle- 
giance, whether natural and innate, or local and ac- 
quired by reſidence 2 and theſe may be diſtinguiſhed 
into four kinds; 1. Treaſon. 2. Felonies injurious t9 
the king's prerogative. 3. Praemunire. 4. Other mil- 
priſions and contempts. Of which crimes the firit and 


principal is that of treaſon. 
; 1 Book I. ch. 10. 
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Treaſon, proditso, in its very name (which is borrow - 
ed from the French) imports a- betraying, treachery, or 
breach of faith. It therefore happens only between 
allies, faith the Mirror“: for treaſon is indeed a gene- 
ral appellation, made uſe of by. the law, to denote not 
only offences againſt the king and government, but alſo 
that accumulation of guilt which ariſes whenever a ſu- 
perior repoſes a confidence in a ſubject or inferior, be- 
tween whom and himſelf there ſubſiſts a natural, a 
civil, or even a ſpiritual relation; and the inferior ſo 
abuſes that confidence, ſo forgets the obligations of duty, 
ſubjection, and allegiance, as to deſtroy the life of any 
ſuch ſuperior, or lord*. This is looked upon as pro- 
ceeding from the ſame principle of treachery in private 
life, as would have urged him who harbours it to have 
conſpired in public againſt his liege lord and ſovereign; 
and therefore for a wife to kill her lord or huſband, a 
ſervant his lord or maſter, and an ecclefiaſtic his lord 
or ordinary: theſe, being breaches of the lower alle- 
giance, of private and domeſtic faich, are denominated 
pecit treaſons. But when diſloyalty ſorrears its creſt, as 
to attack even majeſty itſelf, it is called by way of emi- 
nent diſtinction hzgs treaſon, ala proditio ; being equi - 
valent to the crimen laeſae mapeſlatis of the Romans, as 
Glanvil“ denominates it alſo in our Englith law, ; 
As this is the higheſt civil crime, which (conſidered 
as a member of the community) any man can poſſibly 
commit, it ought therefore to be the moſt preciſely aſ- 
certained, For if the crime of high treaſon be indeter- 
minate, this alone (ſays the preſident Monteſquieu) is 


| 

_ ſufficient to make any government deyenerate into arbi- 
1 trary power“. And yet, by the antient common law, 
We there was a great latitude left in the breaſt of the judges, 
5 to determine what was treaſon, or not ſo: whereby the 
ile. creatures of tyrannical princes had opportunity to create 
af abundance of conſtructive treaſons; that is, to raiſe, 
hed by lorced and arbitrary conltructions, offences 1ntd 
$30 bo 1. 5. 7. ET, To Gs 1. 
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the crime and puniſhment of treaſon, which never were 

ſuſpected to be ſuch, Thus the accrcaching, or at- 
tempting to exerciſe, royal power (a very uncertain 

charge) was in the 21 Edw. III. held to be treaſon in a 

knight of Hertfordſhire, who forcibly aſſaulted and de. 

tainedoreof the king's ſubjects till he paid him gol! 
a crime, it muſt be owned, well deſerving of puniſh- 
ment; but which ſeems to be ofa complexion very 
different from that of treaſon. Killing the king's father, 
or brother, or even his meſſenger, has alſo fallen under 
the ſame denominations. The latter of which is almoſt 
as tyrannical a doctrine as that of the imperial conſtitu- 
tion of Arcadius and Honorius, which determines that 
any attempts or deſigns againſt the miniſtersof the prince 
ſhall be treaſon". But however, to prevent the incon- 
veniences which began to ariſe in England from thi 
mulitute of conſtructive treaſons, the ſtatute 25 Edu. 
TIT. c. 2. was made; which defines what offences only 
for the future ſhould be held to be treaſon: in like 
manner as the ler Julia maje/ftatis _— the Romans, 
promulged.-by Auguſtus Cxfar, comprehended all the 
antient laws, that had before been enatted to puniſh 
1ranſpgrefſors againſt the ſtatei. This ſtatute muſt there- 
fore be our text and guide, in order to examine into the 
ſeveral ſpecies of high treaſon, And we ſhall find that 
it comprehends all kinds of high treaſon under ſeven 
Ciltinct branches. 
1. When a man doth compaſs or imagine the death 

* of our lord the king, of our Jady his queer, or of 
de their eldeſt ſon and heir.“ Under this deſcription it 
is held that a queen regnant (ſuch as queen Elizabethand 
queen Anne) is within the words of the act, being in- 
veſted with royal power and entitled to the allegiance ot 
her ſubjects“: but the huſband of ſuch a queen is not 
comprized within theſe words, and therefore no treaſon 


fy Hal, P. C. 80. t Britt. c. 22. 1Hawk. P. C. 34. 


Qui de nece wirerum illuſirium, qui conſiliis et cogſſſtorio noſtro ir. 
ter ſunt, ſenatorum etiam f nam et igſi pars corporis noftri ſunt } vel 
eujuſlibet peftremro, qui militat nobiſcum, cogitaverit ; feadem enim ſeve- 
ritate voluntatem ſceleris, qua effeFtum, puniri jura woluerint } iſt 
guidem, utpote majeſtatis reus, gladio feriatur, bonis cus omnibus ta 
n#/'ro a didtts, { Cod. 9.8. 5. | 

i Gravin. Orig. 1. § 34. * 1 Hal. P. C. 107, 
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can be committed againſt him*, The king here intend- 
ed is the king in poſſeſſton: without any reſpect to his 
title: for it is held, that a king 4% fads and not de jure, 
or in other words an uſurper that hath got poſſeſſion of 
the throne, is a king within the meaning of the ſtatute : 
as there is a temporary allegiance due to him, for his 
adminiſtration of the government, and temporary pro- 
tection of the public, and therefore treaſons committed 
_ againſt Henry VI. were puniſhed. under Edward IV. 


though all the line of Lancaſter had been previouſly de- 


clared uſurpers by act of parliament. But the moſt 
rightſul heir of the crown, or king de fure and not de 
Facto, who hath never had. plenary poſſeſſion of the 
throne, as was the caſe of the houſe of York during the 
three reigns of the line of Lancaſter, is not a king within 
this ſtatute againſt whom treaſons may be committed. 
And a very ſenſible writer on the crown-law carries the 
point of poſſe ſſion fo far, that he holds “, that a king 
out of poſſeſſion is fo far from having any right to our 
allegiance, by any other title which he may ſet up 
againſt the king in being, that we are bound by the 
duty of our allegiance to refiſt him, A doctrine which 
he grounds upon the ſtatute 11 Hen. VII. c. 1, which 
is declaratory of the common law, and pronounces all 
ſubjects excuſed from any penalty or forſeiture, which 
do afliſt and obey a king de fudo. But, in truth, this 
ſeems to be confounding all notions of right and wrong; 
and the conſequence would be, that when Cromwell 
had murdered the elder Charles, and uſurped the pow- 
er (though not the name) ot king, the people were bound 
in duty to hinder the ſon's reſtoration and were the 
king of Poland or Morocco to invade this kingdom, and 
by any means to get poſſeſſion of the crown (a term, by 
the way, of very looſe and indiſtinct fignification) he 
ſubject would be bound by his allegiance to fight 

for his natural prince to-day, and by the ſame duty of 
allegiance to fight againſt him to-morrow. 'The 
rue diſtinction ſeeras to be, that the ſtatute of Henry 


I Inſt. 5, 1 Hal. P. C. 106, 1 Hawk. P. C. 36. 
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farther, as the maſs of people are imperſect judges of 


giving him afliftance : otherwiſe, under a uſurpation, 


trovn, fuch reſignation being admitted and ratified in 


proper judges, the conſequence neceſſarily follows, that 


the ſeventh does by no means command any oppolition 
to a king de jure; but ex-:u/es the obedience paid to a 
king de fads, When therefore a uſurper is in poſſeſ- 
ſion, the ſubject is ex:u/ed and fuſliſſe in obeying and 


no man could be ſafe; if the lawful prince had a right 
to hang him for obedience to the powers in _—_— as 
the uſurper would certainly do for diſoh-cience. Nay 


title, of which in all caſes poſſeſſion is prima facie evi- 
dence, the law. compels no man to yield obedience to 
that prince, whole right is by want of poſſeſſion ren- 
dered uncertain and diſputable, till providence ſhall 
think fit to interpoſe in his favour, and decide the am- 
biguous claim: and therefore, till he is entitled to ſuch 
allegiance by poſſeſſion, „o treaſon can be committed 
againſt him. Laſtly, a king who has reſigned his 


parliament, is according to fir Matthew Hale no longer 
the object of treaſon". And the ſame realoa holds, 
in caſe a king abdicates the government; or, by actions 
ſubverſive of the conftitution, virtually renounces the 
authority which he claims by that very conltitution : 
fince, as was formerly. obſerved®, when the fact of 
abdication is once eſtabliſhed, ard determined by the 


the throne is thereby vacant, and he is no longer king. 
Let us next ſee, what is a comp/ing or imagining the 
death of the king, &c. Theſe are ſynonymous terms; 
the word compaſs fignifying the purpoſe or deſign cf 
the mind or will, and not, as in common ſpeech, the 
carrying ſuch defign to effect“. And therefore an 
accidental ſtroke, which may mortally wound 
the ſovereign, per infortunium, without any traiterous 
intent, is no treaſon : as was the caſe of fir Wal- 
ter Tyrrel, who, by the command of king William 


= 1 Hal. P. C. 104. | Vol. I. pag. 216. 
By the antient law cempaſſing or intending the death of any 
man, demonſtrated by ſome evident fact, was equally penal 3 
homicide itſelf. (3 Inſt. 5.) i | 
: 4 4 1 Hal. RE 107. 
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Ruſus, ſhooting at a hart, the arrow olanced againſt a 
tree, and killed the king upon the ſpot*, But, as this 

compaſſing or imagination is an act of the mind, it can- 
not poſſibly fall under any judicial cognizance, unleſs 
it be demonſtrated by ſome open, or over!, act. And 
yet the tyrant Dio nyſius is recorded to have executed 
a ſubject, barely for dreaming that he had killed him: 
which was held for a ſufficient proof, that he had 
thought thereof in his waking hours. But ſuch is not 
the temper of the Englith law; and chert fore in this, 
and the three next ſpecies of treaſon, it is neceſſary 
that there appear an open or evert act of a more full 
and explicit nature, to convict the traitor upon. . The 
ſtatute expreſsly requires, that the accuſed ** be thereof 
upon ſufficient proof attainted of ſome open act by 


men of his own condition.“ Thus, to provide wea- 


ons or ammunition for the purpoſe of killing the king, 
15 held to be a palpable overt act ot treaſon in imagining 
his death.. To conſpire to iinpriſon the king by force, 
and move towards it by aſſembling company, is an overt 


act of compaſſing the king's-death*; tor all force, uſed 


to the perſon of the king, in its conſequence may tend 
to his death, and is a ſtrong preſumption of ſomething 
worſe intended than the preſent force, by ſuch as have 


ſo far thrown off their bounden duty to their ſovereign ; 


it being an old obſervation, that there 1s generally but 
a ſhort interval between the priſons and the graves of 
princes. There is no queſtion alſo, but that taking any 
meaſures to render ſuch treaſonable purpoſes effectual, 
as aſſembling and conſulting on the means to kill the 
king, is a ſufficient overt act of high treaſon”. 

How far mere words, ſpoken by an individual, and 
not relative to any treaſonable act or de ſign then in agi- 
tation, ſhall amount to treaſon, has been formerly 
matter of doubt. We have two inſtances in the reign 


„ 31nft. 6. „ 1 Hal. P. C. 109. 
i Plutarch. in vit. x WF Hawk. P. Co 3% 1 Hal; 
z loft. 13. P., & . 
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of Edward the ſourth, of perſons executed for treaſon- 
able words: the one a citizen of London, who faid he 
would make his ſon heir of the crown, being the fig 
of the houſe in which he lived; the other a gentleman 
whole favourite buck the king killed in hunting, where- 
upon he wiſhed it, horns and all, in the king's belly. 
Theſe were eſteemed Hard caſes : and the chief juſtice 
Markham rather choſe to leave his place than aſſent to 
the latter judgment*. But now it ſeems clearly to be 
agreed, that, by the common law and the ſtatute of 
Edward III, words fpoken amount only to a high mil- 
demeſnor, and no treaſon. For they may be ſpoken in 
heat, without any intention, or be miſtakea, perverte!|, 
or mil-remembered by the hearers; their meaning de- 
pends always on their connexion with other words, and 
things; they may ſignify differently even according to 
the tone of voice, with which they are delivered: and 
ſometimes ſilence itſelf is more expreſſive than any diſ- 
courſe. As therefore there can be nothing more equivo- 
cal and ambiguous than words, it would indeed be unrea- 
ſonableto make them amount to high treaſon. And ac- 
cordingly in 4 Car. I. on a reference to all the judges, 
concerning ſome very atrocious words ſpoken by one 
Pyne, they certified to the king,“ that though the words 
* were as Wicked as might be, yet they were no trea- 
* fon : for, unleſs it be by ſome particular ſtatute, no 
* words will be treaſon”.” If the words be ſet down 
in writing, it argues more deliberate intention; and 
it has been held that writing is an overt act of treaſon; 
for ſcribere eft agere, But even in this caſe the bare 
words are not the treaſon, but the deliberate act of 
writing them. And ſuch writing, though unpubliſhed, 
has in ſome arbitrary reigns convicted its author of 
treaſon : particularly in the cafes of one Peachum, a 
_ clergyman, for treaſonable paſſages in a ſermon never 
preached*; and of Algernon Sydney, for ſome papers 
found in his cloſet : which, had they been plainly. rela- 
tive to any previous formed deſign of dethroning or 
murdering the king, might doubtlets have been pro- 
perly read in evidence as overt acts of that treaſon, 


® 3 Bak P., E. us. z Toid. 
Y Cro. Car. 125. | 
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which was ſpecially laid in the indiQtment*. But be- 
ing merely ſpeculative, without any intention {fo far as 
appeared) of making any public ute of them, the con- 
»icting the authors of treaſon upon ſuch an inſuffi cient 
foundation has been univerſally diſapproved. Peacham 
was therefore pardoned: and though Sidney indeed 
was executed, yet it was to the general diſcontent of 
the nation; and his attainder was afterwards reverſed 
by parliament. There was then no manner of doubt, 
but that the publication of ſuch a treaſonable writing 
was a ſufficient overt act of treaſon at the common 
lau“; though of late even that has been queſtioned, 

2. The ſecond ſpecies of treaſon is, © if a man do 

« violate the king's companion, or the king's eldeſt 
c daughter unmarricd, or the wife of the king's eldeſt 
« ſon and heir.“ By the king's companion is meant 
his wiſe; and by violation, is under ſtood carnal know- 
ledge, as well wichout force, as with it: and this is 
high treaſon in both parties, if both be conſenting ; as 
ſome of the wives of Henry the eighth by fatal expe- 
rience evinced. The plain intention of this law is to 
guard the blood royal from any iufpicion of baſtardy, 
whereby the ſucceſſion to the crown might be rendered 
dubious: and therefore, when this reaſon ceaſes, the 
law ceaſes with it; tor to violate the queen or princess 
dowager is held to be no treafor.© : in like manner, as 
by.the feodal law, it was a ſelon)y and attended wich a 
forfeiture of the fief, if the vaſal vitiated the wiſe or 
daughter of his lord“; but not fo, if he only vinated 
his widow®, . CE. 

3. The third ſpecies of treaſon is,, ©* if a man do levy | 
* war againſt our lord the king in his realm.“ And this 
may be done by taking arms, notonly todethroretheking, 
but under pretence to reſorm religion, orthe laws (e), oro 


2 Foſter. 198. | „ YT ue 

b 1 Hal. P. | Foot 118. 1 Hawk. 0 Ful. J. 1. 6 5. 
P. C. 38. 9 e Thid t. 21. 

ſe [So an attempt by intimidation and violence to force the 
repeal of a law, is a levying war againſt the king; and high 
treaſon, ſo laid down by the whole court of K. B. as clear Jaw 
in the king v. lord George Gordon, Hill. term, 21 Geo. III. 
K. B. Doug. 570. | : 
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remove evil counſellors. or other grievances whether 


real or pretended*. For the law does not, neither can 


it, permit any private man, or ſet of men, to interſere 
forcibly in matters of ſuch high importance; eſpecially 


as it has eſtabliſhed a ſufficient power, for theſe pur- 


poſes, in the high court of parliament: neither does 
the conſtitution juſtify any private or particular 
reſiſtance for private or particular grievances; 
though in c:ifes of national oppreſſion the nation 
has very juſlifiably riſen as one man, to vindicate the 
original contract ſubſiſting between the king and his 


people. To reſiſt the king's forces by defending a caſtle 


 agal: ft them, is a levying of war: and ſo is an inſur- 


rection with an avowed defign to pull down all enclo- 
ſures. ai brothels, ard the like; the univerſality of the 
defign waking it a rebellion againſt the ſtate, an ufur- 
patio: of the powers of government, and an inſolent in- 
vaſion of the king's authority. But a tumult with a 


vic w to puli down a particular houſe, or lay open a 


particular incloſure, amounts at moſt to a riot; this 
being no general defiance of public government. So, 
if two ſubjects quarrel and levy war again each other, 
(in that ſpirit of private war, which prevailed all over 


Europe“ in the early feodal times) it is only a great 


riot and contempt, and no treaſon. Thus it happened 
between the Earls of Hereford and Gloceſer in 20 
Edw. I, who raiſed each a little army, and committed 
outrages upon cach other's lands, burning houſes, at- 
tended with the loſs of many lives: yet this was held 
to be no high treaſon, but only a great miſdemeſnor', 
A bare conſpiracy to levy war does not amount to this 
ſpecies of treaſon; but (if particularly pointed at the 
perſon of the king or his government) it falls within the 
firſt, of compaſſing or imagining the king's death“. 

4. © If a man be adherent to the king's enemies in 
« his realm, giving to them aid and comfort in the 
« realm, or elſewhere,”* he is alſo declared guilty of 
high treaſon. This muſt likewiſe be proved by ſome 
overt act, as by giving them intelligence, by ſending 
them proviſions, by ſelling them arms, by treacheroully 


fr Hawk. P. C. 37. InMeb P.OCim © 
te Bal FO. M8. - * 3Inſt, 9. Foſter, 211 


* Kobertſon Cha. V. i. 45. 21 3. 
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ſurrendering a fortreſs, or the likel. By enemies are 
here underſtood the ſubjects of foreign powers with 
whom we are at open war. As to foreign pirates or 
robbers, who may —— to Invade our coaſts, without 
any open hoſtilities between their nation and our own, 
and without any commiſſion from any prince or ſtate at 
enmity with the crown of Great Britain, the giving 
them any aſſiſtance is alſo clearly treaſon ; either in the 
light of — to the public enemies of the king and 
kingdom”, or, elſe in that of levying war againſt his 
majeſty, And, moſt indiſputably, the ſame acts of 
adherence or aid, which (when applied to foreign ene- 
mies) will conſtitute treaſon under this branch of the 
ſtatute, will (when afforded to our own fellow-ſubjes 
in actual rebellion at home) amount to high treaſon 
under the deſcription of levying war againſt the king“. 
But to relieve a rebel, fled out of the kingdom, is no 
tr-aſon : for the ſtatute is taken ſtrictly, and a rebel is 
not an enemy; an enemy being always the ſubject of 
ſome foreign prince, and one who owes no allegiance to 
the crown of England®. And if a perſon be under 
circumſtances of actual force and conſtraint, through a 
well grounded apprehenſion of injury to his life or per- 
ſon. this fear or compulſion will excuſe his even joinin 
with either rebels or enemies in the kingdom, provid 
he leaves them whenever he hath a ſafe opportunity“. 
5. If a man counterfeit the king's great or privy 
ſeal,” this is alſo high treaſon. But if a man takes wax 
bearing the impreſſion of the great ſeal off from one 
patent, and fixes it to another, this is held to be only an 
abuſe of the ſeal, aud not a counterfeiting of it ; as was 
the caſe of a certain chaplain, who in ſuch manner 
framed a diſpenſation for non-reſidence. But the knaviſh 
artifice of a lawyer much exceeded this of the divine. 
One of the clerks in chancery glewed togethertwo pieces 
of parchment; on the uppermoſt of which he wrote a 


patent, to which he regularly obtained the great ſeal, 


the label going through both the ſkins. He then 
VSL. IV. H | 


13 Int. 10. | * 1 Hawk. P.C. 38, 
Po ter. 219, r Toſter. 216, 
» Jbid. 216, 
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then diſſolved the cement; and taking off che written 


patent, on the blank ſkin wrote a freſh patent, of a dit. 
terent import from the former, and publiſhed it as true, 
'This was held no counterfeiting of the great ſeal, but 
only a great miſpriſion ; and fir Edward Coke* mentions 
it with ſome indignation, that the party was living at 
that day. - | 

6. The ſixth ſpecies of treaſon under this ſtatute, is 
« jf a man counterfeit the king's money; and if a man 
* bring falſe money into the realm counterfeit to the 
money of England, knowing the money to be falſe, 


„ to merchandize and make payment withal.“ As to 


the firſt branch, counterfeiting the king's money ; this 
is treaſon, whether the talſe money he uttered in pay- 
ment or not. Allo ifthe king's own miners alter the 
ſtandard or alloy eſtabliſhed by law, it is treaſon. But 
gold and filver money only are hel to be within this 
ſtatute“. With regard likewife to the ſecond branch, 
importing foreign counterfeit money, in order to utter it 
here; it is held that utte ring it, without importing it, is 
not within the ftatute*. But of this we ſhall coal 
ſay more, f i 

7. The laſt ſpecics of treaſon aſcertained by this 
ſtatute, is“ if a man flay the chancellor, treafurer, or 
* the king's juſtices of the one bench or the other, juſ- 
© tices in eyre, or juſtices of aſlite, and all other juſ- 
e tices aſſigned to hear and determine, being in their 
places doing their offices,” 'Theſe high magiſtrates, 
as they repreſent the king's mzjeſty during the execution 


of their offices, are therefore tor the ti _ equally re- 


m 

garded by the law, But this ftatute extends only to the 
actual killing of them, and not to wounding, or a bare 
attempt to kill them. It extends alſo only e officers 
therein ſpecified; and theretore the barons of the exche- 
quer, as ſuch, are not within the protect ion of this act: 
but the lord keeper or commiſſioners of the great ſeal 
now ſeem to be within it, by virtue of the ſtatutes 
5 Eliz. c. 18. aud 1 W. & M. c. 21. 

* 3 Inſt. 16. Ibid. 43. 

1 Eawk, P. C. 42. 1 Hal. P. C. 237] 
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Thus careful was the legiſlature, in the reign of 
Edward the third, to ſpecify and reduce to a certainty 
the vague notions of treaſon, that had formerly pre- 
vailed in our courts. But the act does not ſtop here, but 
goes on. Becauſe other like caſes of treaſon may 


dit- 
rue. 
but 


ions 


g at 


« happen in time to come, which cannot be thought of 
e, is % nor declared at preſent, it is accorded, that it 
man any other caſe ſuppoſed to be treaſon, which is not 
> the above ſpecified, doth happen before any judge; the 
alſe, judge ſhall tarry without going to judgment of the 


« treaſon, till the cauſe be ſhewed and declared be- 


t 
this « fore the kir g and his parliament, whether it ought to 
Days « be judged treaſon, or other felony.” Sir Matthew 
the Hale“ 1s very high in his encomiums on the great wiſ- 


But 
this 
nch, 
ter it 

it, is 


-ntly 


dom and care of the parliament, in thus keeping judges 
within the proper bounds and limits of this a, by not 
— to run out (upon their own opinions) into 
conſtructive treaſons, though in caſes that ſeem to them 
to have a like parity of reaſon ; but reſerving them to 
the deciſion of parliament. This is a great ſecurity to 
the public, the judges, and even this ſucred act itſelf; 


this and leaves a weighty memento to judges to be careſul, 
r, or and not overhaſty in letting in treaſons by conſtruction or 
ul. interpretation, eſpecially in new caſes that have not been 
Jul reſolved and ſettled, 2. He obſerves, that as the au- 


thoritative deciſion of theſe caſus omi//i is reſerved to the 
king and parliament, the moſt regular way to do it is by 
a new declarative act: and therefore the opinion of any 
one or of both houſes, though of very refoettable weight, 


their 
Ates. 
utlon 


re- 0 
ke is not that ſolemn declaration referred to by this act, as 
bare the only criterion for judging of future treaſons. 

icers In conſequence of this power, not indeed originally 
ka granted by the ſtatute of Edward III, but conſtitutions 
act: ally inherent in every ſubſequent parliament, (which 
ſeal cannot be abridged of any rights by the act of a pre- 
tutes cedent one) the legiſlature was extremely liberal in 


declaring new treaſons in the unfortunate reign of king 
Richard the ſecond: as particularly the killing of an 


EY Hal. P. C. 259. 
H a 
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. f knew how he ought to behave himſelf, to do, 


therefore it was accorded, that in no time to come ary 
tr 


and ſtrange treaſons was revived ; among which we may 


_ king's children, fiſters, aunts, nephews, or nieces; 
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embaſſador was made ſo; which ſeems to be found 
upon better reaſon than the multitude of other point; 
that were then ſtrained up to this high offence : the 
moſt arbitrary and abſurd of all which was by the ſta 
tute 21 Ric. II. c. 3. which made the bare purpoſe and 
intent of killing or depoſing the king, without any overt 
att to demonſtrate it, high treaſon. And yet ſo little 
effect have over-violent laws to prevent any crime, that 
within two years afterwards this very prince was both 
_—_— and murdered. And in the firſt year of his ſuc. 


ceſſor's reign, an act was paſſed”, reciting “ that ng 


«« 


ak, or fay, for doubt of ſuch pains of treaſon : and 


© treaſon be Judged, otherwiſe than was ordained by 
66 the ſtatute of king Edward the third.” This at once 
_ away the hols load of extravagant treaſons in» 
uced in time of Richard the ſecon 

But . aſterwards, between the reign 'of Henry the 
fourth and queen Mary, and particularly inthe bloody 
reigh of Henry the eighth, the ſpirit of inventing neu 


reckon the offences of clipping money ; breaking priſon 
or reſcue, when the priſoner is committed for treaſon; 
burning houſes to extort money; ſtealing cattle ty 
Welchmen; counterſeiting foreign coin ; wilful poiſon: 
ing ; execrations againſt the king ; calling him oppro- 
brious names by public writing; counterſeiting the ſign 
manual or ſignet; refuſing to abjure the pope ; deflow- 
ering, or marrying wir hout the royal licence, any of the 


bare ſolicitation of the chaſtity of the queen or princeb, 
or atlyances made by themſelves ; marrying with the 
king; by a woman not a virgin, without previouſly dif 
covering to him ſuch her unchaſte life; judging or 
believing (manifeſted by any overt ac) the king to 
have been lawfully married to Anne of Cleve ; de- 
rogating from the king's royal ſtile and title; impugn- Wi 
ing his ſupremacy ; and aſſembling riotouſly to th 


» Stat, 7 Hen. IV, c. 10. 
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number of twelve, and not diſperſing upon proclama® 
tion: all which new-fangled treaſons were totally 
abrogated by the ſtatute 1 Mar. c. t. which once 
more reduced all treaſons to the ſtandard of the ſta- 
tute 25 Edw. III. Siace which time, though the legiſ· 
lature has been more cautious in creating new offences 
of this kind, yet the number is very conſiderably in- 
creaſed, as we ſhall find upon a ſhort review. | 
Theſe new treaſous, created ſince the ſtatute 1 Mar. 
c. 1. and not comprehended under the deſcription of 
ſtatute 25 Edw. III, I ſhall comprize under three 
heads. t. Such as relate to papiſts. 2. Such as relate 
to falfiſying the coin or other Ir ſignatures. 3. Such 
as are created for the ſecurity of the proteſtant ſucceſs». 
ſion in the houſe of Hanover. 73 
1. The firſt ſpecies, relating to papiſlis, was conſi - 
dered in a preceding chapter, among the penalties in- 
curred by that branch of non- confarmiſts'to the nation» | 
al church; whereas we have only to remember, that 
by ſtatute 5 Eliz. c. 1. to defend the pope's juriſ⸗- 
diction in this realm is, for the firſt-time, a heavy miſ- 
demeſnor ; and, if the offence be repeated, it is high 
treaſon, Alſo by ſtatute 27 Eliz. c. 2, if any popith 
prieſt, born in the dominions of the crown of England, + 
mall come over, hither from beyond the ſeas, unleſs 
driven by ſtreſs of weather“, and departing in a rea- 
ſonable time“; or ſhall tarry here three days without 
conforming to the church, and taking the oaths ; he is 
guilty of Prob treaſon. And by ſtatute 3 Tac. I. c. 4. 
if any natural-born fubject be withdrawn from his 8 
legiance, and reconciled to the pope or ſee of Rome, 
or any other prince or ſtate, both he and all ſuch as 
procure ſuch reconciliation ſhal[ucur the guilt of high 
treaſon. Theſe were mentioned under the diviſion be- 
fore referred to, as ſpiritual offences, and I now repeat 
them as temporal ones alſo : the reaſon of diſtinguiſh- 
ing cheſe overt · acts of popery from all others, by ſet - 
ting the mark of high treaſon upon them, being cer- 
taialy ou a civil, and not on a religious, account. For 


v Sir T. Raym. 377, - | 1 * Latch. 1. 
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every popiſh prieſt of courſe renounces his allegiance to 
hls temporal ſovereign upon taking orders; that being 
inconfiſtentwithhis new engagements of canouieal obe- 
dience to the pape: and the ſame may be ſaid of an 
obſtinate defence of his authority here, or a formal re. 
conciliation to the ſee of Rome, which the ſtatute con- 
ſtrues to be a withdrawing from one's natural allegi. 
ance; and therefore, beſides being reconciled © to the 
« pope,” it alfo adds © or any other prince or ſtate.” 
2. With regard to treaſons relative to the coin or 


| other royal ſignatures, we may recolleQ that the only 


two offences reſpecting the coinage, which are mad: 
treaſon by the ſtatute 25 Edw. III, are the actual coun. 
terfeiting the gold and filver coin of this kingdom; or 


the 1 ſuch counterfeit money wich intent to ui 


ter it, knowing it to be falſe. But theſe not being ſound 
ſufficient to reſtrain the evil practices of coiners an 


ſalſe moneyers, other ſtatutes have been ſince made for 


that purpoſe. The crime itſelf is made a ſpecies of 
high treaſon ; as being a breach of allegiance, by in- 
fringing the * prerogative, and aſſuming one oi 


the attributes of the ſovereign, to whom alone it be. 


longs to ſet the value and denomination of coin made 


at home, or to fix the currency of foreign money; and 
befides, as all money which bears ihe ſtamp of the 
kingdomis-ſent into the world upon the public faich, 2 
8 metal of a particular weight and ftandard, iſ 
whoever falſifies this is an offender againſt the ftate, ) 
contributing to render that public faith ſuſpected. And 
upon the ſame reafons, by a law of the emperor Con. 
ſtanüne“, falſe coiners were declared guilty of high 
treaſon, and were condemned to be burnt alive : az 
by the laws of Athens“, all counterfeiters, debaſers, 
and diminiſhers of the current coin were ſubjected to 
capital puniſhment. However, it - muſt be owned, that 
this method of reaſoning is a little overſtrained : coui- 
terfeiting or debafing the coin being uſually practiſech 
rather for the fake of private and unlawful lucre, than 
out of any diſaffection to the ſovereign. And there: 


y C.9. 24 2. Cod. Theod. Pott. Ant. b. 1. c. 26. 
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fore both this and its kindred ſpecies of treaſon, that of 
counterfeiting the ſeals of the crown or other royal ſig · 
natures, ſeem better denominated by the latter civilians 
a branch of the crimen falſi or forgery (in which they 
are followed by Glanvil*, Bra&ton®, and Fleta“) than 
by Conſtantine and our Edward the third, a ſpecies of 
the crimen lae/ae majeftatis or high treaſon. For this 
confounds the diſt inction and be e of offences; 
and, by affi xing the ſame ideas of guilt upon t he man 
who coins a leaden groat and him who aſſaſſinates his 
ſovereign, takes off from that horror which ought to 
attend the very mention of the crime of high treaſon, 
and makes it more familiar to the ſubject. Before the 
ſtatute 25 Edw. III, the offence of tounterfeiting the 
coin was held to be only a ſpecies of petit treaſon* : but 
ſubſequent acts in their new extenſions of the offence 
have followed the example of that ſtatute, and have 
made it equally high treaſon'with an endeavour to ſub- 
vert the government, though not quite equal in its pu- 
niſhment, 8 oF 1 
In conſequence of the principle thus adopted, the ſta- 
tute 1 Mar. c. 1. having at one ſtroke repealed all in- 
termediate treaſons created fince the 25 Edw. III, it 
was thought expedient by ſtatute 1 Mar. ſt. 2. c. 6. to 
revive two ſpecies thereof; viz. 1. That if any per- 
fon falſly forge or counterfeit any ſuch kind of coin of 
old or ſilver, as is not the proper coin of this realm, 
4 ſhall be current within this realm by conſent of the 
crown; or, 2. ſhall falſly forge or counterfeit the ſign 
manual, privy ſignet, or privy ſeal ; ſuch offences ſhall 
be deemed high treaſon. And by ſtatute 1 & 2 P. & 
M. c. 11. if any perſons do bring into this realm ſuch 
falſe or counterfeit foreign money, being current here, 
knowing the ſame to be falſe, with intent to utter the 
ſame in payment, they ſhall be deemed offenders: in 
high treaſon. The money referred to in theſe ftatures - 
muſt be ſuch as is abſolutely current here, in all pay- 
ments, by the king's proclamation ; of which there is 
none at preſent, Portugal money being only taken by 
conſent, as approaching the neareſt to our ſtandard, 
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Ping or defacing the genuine coin was not hitherto in- 
clu 


in England, by ſtatute 5 Eliz. c. 11. clipping, waſhing, 


current here, ſhall be adjudged high treaſon ; and by 


penal, ought to be taken and expounded ſtrictly ac- 


ſtatute goes on farther, and enacts, that to mark any 


and falling in well enough with ourdiviſions of mone 
into pounds and ſhillings : therefore to counterfeit it is 
not high treaſon, but another inferior offence, Clip- 


ed in theſe ſtatutes: though an offence equally per- 
nicious to trade, and an equal inſult upon the preroga- 
tive, as well as perſonal affront to the ſovereign ; whoſe 
very image ought to be had in reverence by all loyal 
ſubjects. And therefore, among the Romans', defac- 
ing or even melting down the emperor's ſtatues was 
made treaſon by the * law; together with other 
offences of the like ſort, according to that vague con- 
cluſion, © aliudve qui ſi mile /i aduiſerint. And now, 


rounding, or filing, for wicked gain's ſake, any of the 
money of this realm, or other money ſuffered to be 


ſtatute 18 Eliz. c 1. (becauſe © the ſame law, being 


6 cording to the words thereof, and the like offences, 
4% not by any equity to receive the like puniſhment or 
% pains”) the fame ſpecies of offeiice is therefore de- 
ſcribed in other more general words; viz. impairing, 
diminiſhing, falſifying, ſcaling, and lightening ; and 
made liable to the ſame penalties. By ſtatute 8 & y 
W. III. c. 26. made perpetual by 7 Ann. c. 25. who- 
ever, without proper authority, ſhall knowingly make 
or mend, or aſſiſt in ſo doing, or ſhall buy, ſell, con 
ceal, hide, or knowingly have in his poſſeſſion, any 
implements of coining ſpecifi: d in the act, or other 
tools or initruments proper only for the coinage of mo- 
ney ; or ſhail convey the ſame out of the king's mint; 
he, together with his counſellors, procurers, aiders, 
and abettors,- ſhall be guilty of high treaſon : which is 
by much the ſevereſt branch of the coinage law. The 


coin on the edges with letters, or otherwiſe, in imita- 
tion of thoſe uſed in the mint; or to colour, gild, or 
caſe over any coin reſembling the current coin, or even 
round blanks of baſe metal; ſhall be conſtrued high 
treaſon. But all proſecutions on this act are to be com- 


6 E. 48. 4. 6. 
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menced within thrce months after the commiſſion of the 

offence 2 except thoſe for making or mending any coin - 

ing tool or 'inſtrument, or for marking money round 

the edges; which are directed to be commenced with- 

in fix monhts after the offence committed *, And, laſt ly, 

by ſtatute 15 & 16 Geo. Il. c. 28. if any perſon colours 

or alters any ſhilling or ſixpence, either lawful or coun _ 

terſeit, to make them refpeCtively reſemble a guinea or 

half guinea; or any halſpenny or farthing to make them 

reſpectively reſemble a ſhilling or ſiæpenee; this is alſo 

high treaſon : but the offender ſhall be pardoned, in 

caſe (being out of priſon) he diſcovers and convicts two 

other offenders of the ſame kind, | et 

3. The other new ſpecies of high treaſon is ſuch as 

is ereated for the ſecurity of the preteſtant ſucceſſion, 

over and above ſuch treaſons againft the king and go- 

yernment as were comprized under the ſtatute 25 Edw. 

III. For this purpoſe, aſter the act of ſettlement was 

made, for trans{erring the crown to the illuſtrious houſe 

of Hanover, it was enacted by ftatute 13 & 14 W. III. 

c. 3. that the pretended prince of Wales, who was 

then thirteen years of age, and had aſſumed the ritle of 

king James III. ſhould be attainted of high treaſon ; ; 

and it was made high treaſon for any of the king's ſub 

jets by letters, meſſages or otherwiſe, to hold cor- 
reſpondence with him, or any perſon employed by him, 
or to remit any money for his uſe, knowing the ſame 

to be for his ſervice. And by ftatute 17 Geo. Il, c. 

39. it is enacted, that if any of the ſons of the pretend- 

er ſhall land or attempt to land in this kingdom, or be 

fourd in Great Britain, or Ireland, or any of the do- 

minions belonging to the ſame, he ſhall be judged at- 

tainted of high treafon, and ſuffer the pains thereof. 

And to correſpond with them, or to remit money for 
| their uſe, is made high treaſon in the ſame manner as 

it was to correſpond with the father. By the ſtatute 

1 Ann, ft. 2. c. 17. if any perſon ſhall endeavour to | 

deprive or hinder any perſon, being the next in ſue- 

ceſſion to the crown according to the limitations of the 

act of ſettlement, from ſucceeding to the 'crown, and 

ſhall maliciouſly and directly attempt the ſame by any 


£ Stat, 7 Ann. c. 25. : 3 
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overt act, ſuch offence ſhall be high treaſon. And by 
ſtatute 6 Ann. e. . if any perſon ſhall maliciouſly, ad. 
viſedly, and directly, by writing or printing, maintain 
and affirm, chat any other perſon hath-any right or title 
to the crown of this realm, otherwiſe than according to 
the act of ſettlement ; or that the kings of this realm 
with the authority of parliament are not able to make 
laws and ſtatutes, to bind the crown and the deſcent 
thereof; ſuch perſon ſhall be guilty of high treaſon, 
This offence (or indeed maintaining this doctrine in any 
wiſe, that the king and-parliament .cannot limit the 
crown) was once before made high treaſon, by ſtatute 
13 Eliz. c. 1. during the life of that princeſs. And 
after her deceaſe it continued a high miſdemeſror, 
puniſhable with forfeiture of goods and chattels, 
even in the moſt 8 aera of indefeaſible here - 
ditary right and iure diving ſucceſſion. But it was again 
raiſed into high treaſon, by the ſtatute of Anne betore- 
mentioned, at the time of a projected invaſion in fa- 
vour of the then pretender ; and upon this ſtatute one 
Matthews, a printer, was convicted and executed in 
1719, for printing a treaſonable pamphlet enutled vox 
populi vam Det, Fu | | 
Thus much for the crime of treaſon, or lacſac ma- 
Jeflatis, in all its branches; which confiſts, we may ob- 
ſerve, originally, in groſsly eounteract ing that allegi- 
ance, which is due from the ſubject by either birth or 
reſidence : though, in ſome inſtances, the zeal of our 
legiſlators to flop the progreſs of ſome highly pernicious 
practices has occalioned them a little to depart from 
this its primitive idea. But of this enough has been 
hinted already: it is now time to pals on from defining 
the crime to deſcribing its puniſhment. 5 
The puniſhment of high treaſon in general is very 
ſolemn and terrible. 1. That the offender . be drawn 
to the gallows and not be carried or walk; though 
uſually r cunniyance", at length ripened by huma- 
nity into law) a fledge or hurdle is allowed, to preſerve 
the offender from the extreme torment of being dragged 
on the ground or pavement, 2. That he be hanged 


e state Tr. X. 5%, 1 Hal P. C. 382. 
* 33 Aff. pl. 7. =; 


» 'Wpores 1 


by the neck, and then cut down alive. 3. That his en _ 
trails be taken out, and burned, While he is yet alive, 
4. That his head be cut off, 5. That his body be 
divided into four parts. 6. That his head and quarters 
be at the king's diſpoſa. a | 
The king may, and often doth, diſcharge all the _ 
puniſhment, except beheading, eſpecially where any of 


noble blood are attainted. For, beheading being part 


of the judgment, that may be executed, though all the 
reſt be omitted by the king's command“. But where 
beheading is no part of the judgment, as in murder or 
other 1 it hath been ſaid that the king cannot 
change che judgment, although at the requeſt of the 
party from one ſpecies of death to another. But of 
this we ſhall fay more hereaſter”.. 8 


In the caſe of coining, which. is a treaſon of a diffe- 
rent complexion from the reſt, the puriſhment is milder 
for male offenders; being only to he drawn, and hang- 
ed by the neck till dead*, But in treaſons of every 
kind the puniſhment of women: is the ſame, and diffe- 
rent from that of men, For, as the decency due to the 
ſex forbids the expoſing and publicly mangling their 
bodies, their ſentence (Abich is to the full as terrible tio 
ſenſation as the other) is to be drawn to the gallows, 
and there to be burned alive“. . 

* This puniſhment for treaſon, fir Edward Coke tells us, is 
warranted by divers examples in ſcripture ; for Joab was 
drawn, Bithan was hanged, Judas was embowelled, and ſo 
of the reſt, (3 Inſt, 211.) * 5 


* x Hal P. C. 351. | = 1 Hal. P. C. 351. 
131nſt. 52. 22 Hal. P. C. 399. 
. See ch. 33. | | | 


95 But now byſtatute 30 Geo. III. c. 48. it ĩs enacted. that the 
ju 1 . to be given and awarded againſt any woman convicted 
of the crime of high treaſon, orof the crime of petit treaſon, or 
of abetting, procuring, cr counſelling any petit treaſon, ſhall 
not be that ſuch woman ſhall be drawn to the place of executi- 
on and be there burned to death, but that fuch woman ſhall be 
drawn to the place of execution and be there hanged untilſhe be 
dead. And by the ſecond clauſe of the ſaid ſtatute it is enacted 
that if any woman ſhall be convicted of petit treaſon, or o 
abetting, procuring, or counſelling any petit treaſon, then ſuch 
woman ſhall be ſubje& and liable to ſuch further pains and pe- 
nalties as are particularly ſpecified and declared with reſpe& to 
perſons convicted of wilful murder by ſtatute 25 Geo. II. e. 37. 
and the court ſhall paſs ſentence at ſuch time, and ſhall ou 
ſuch orders with reſpect to the time of execution, and all uch 
other matters and things as are directed to be given by the ſaid 
at with reſpect to perſons convicted of wilſul murder.) 


4 


94 anne Boon TV. 1 
The conſequences of this judgment, (attainder, for- 
feiture, and corruption of blood) muſt be referred to 
the latter end of this book, when we ſhall treat of 
them all together, as well in treaſon 'as in other of- 
| fences. See 2 55 3 
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CHAPTER THE SEVENTH. 


Or FELONIES 1njuz1ovs To TRR KING's 
PREROGATIVE. 


A 8, according to the method I have adopted, we 
are next to conſider ſuch felonies as are more imme- 
diately injurious to the king's prerogative, it will not 
be amiſs here at our firſt entrance upon this crime, to 
— * briefly into the nature and meaning of felony ; 
before we proceed upon any of the particular 
branches, into which it is divided. | 
Felony in the general acceptation of our Engliſh 
law, comprizes every ſpecies of crime, which occa- 
fioned at common law the forfeiture of lands or goods. 
This moſt frequently happens in thoſe crimes, for which 
a capital puniſhment cher is or was liable to be in- 
flifted : for thoſe felonies which are called clergyable, 
or to which the benefit of clergy extends, were anti- 
ently puniſhed with death, in all lay, or unlearned. 
offenders ; though now by the ſtatute- law that puniſh- 
ment is for the firſt offence univerſally remitted. Trea- 
ſon itfelf, ſays fir Edward Coke“, was antiently com- 
prized under the name of felony : and in confirmation 
of this we may obſerve, that the ſtatute of treaſons, 25 


Edw. III. e. 2. ſpeaking of ſome dubious crimes, di- 
/ 7 Inſt. 15. | 


— 


cds a reference to parliament; that it may be there 


11 8 
zough all felonies are not treaſon. And to this alſo we 
pay add, that not only all offences, now capital, are 


iſe the caſe with ſome other offences, which are not 


ilready dead; humicide by chance medley, or in ſelf- 
lefence ; and petit larceny, or pilfering ; all which 


mitters of them to forfeitures, So that upon the whole 
he only adequate definition'of felony ſeems to be that 


afions a total forfeiture of either lands, or goods, or 
boch, at the common law; and to which capital or 
Piber puniſhment may be ſuperadded, according to the 
legree of guilt. | | = | 
To explain this matter a little farther 2 the word 
{eleny or felonia, is of undoubted feodal original, be- 
ing frequently to be met with in the books of euch, Se. 


leriving it from the Greek, o an impoſtor or de- 
wer; others from th. Latin, falls, fefelli, to coun- 
enance which they would have it called fallonia. Sir 
Edward Coke, as his manner is, has given us a ſtill 


f them agree in the deſcription, that it is ſuch a crime 


n- Ws occaſions a forſeiture of all the offender's lands, or 
le, Woods, And this gives great probability to Sir Renry | - 
. Spelman's Teutouic or German derivation of it: in 
n- Wie! original, we ought rather to look for us 2 
c on than among the Greeks and Romans. Fe. len then, 
0 cording to him, is derived from two northern words; 


Ir, which ſignifies we well know) the fief, feud, or 
beneficiary eſtate: and Lon, which ſignifies price or va- 
lue. Felopy is chere ſore the ſame as pretinm feudi, the 
conſideration for which a man gives up his ficf: as we 


- 


Vol. IV. | 
d I Inſt. 391. 3 0 n 8 Cloſſar. lit. Felon. 


judged, © whether they be treaſon, or other felony. 
| I treaſons thereſarer Rolly hen g, are felonies; 


zuniſhed with death; as ſuicide, where the party is 
re (ſtrictly ſpeaking) felonies, as they ſubject the com- 


rhich is before laid down; vis. an'offence which oc- 


at the derivation of it has much puzzled the juridical 
lexicographers, Prateus, Calvinus, and the reſt : ſome 


ranger etymology? ; that it is crimen animofelles per- 
vetratumy with a bitter or galliſh inclination. But all 


which language indeed, as the word is clearly of ſeo- 


- 


a a 
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n ſome e or other felony ; but that this is like- 
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ſay in common ſpeech, ſuch an act is as much as your 
life, or eſtate, is worth. In this ſenſe it will clearly 
ſignify the feodal forfeiture, or act by which an eſtate 
is forteited, or eſcheats to the lord. | | 
To confirm this we may obſerve, that it is in this 
ſenſe, of forfeiture to the lord, that the feodal writers 
conſtantly uſe it. For all thoſe acts, whether of a eri. 
minal nature or not, which at this day are generally 
forfeitures of copyhold eſtates , are ftiled ſelonia in the 
teodal law: ſcalicet, per guas feudum amittitur *,” 
As, © / domino deſervire neluerit* ; ji per annum et dien 
© cefſaverit in petenda inveſliturat; fi deminum efuravit, 
i. e. negavit fe a domino feudum babere; fi a domim, 
in jus eum vocante, ter citatus non comparuerit ; all 
theſe, with many others, are ftill cauſes of ſorfeiture in 
our copyhold eſtates, and were denominated felonies by 
the ſeodal conflitutions. So likewiſe injuries of a more 
ſubſtantial or criminal nature were denominated felo- 
mes, that is, ſorfeitures : as aſſaulting. or beating the 
lord“; vitiating his wife or daughter, % dom inun, 
* cucurbitaterit, i. 6, cum u*ore eſus concubuerit:; all 
theſe are eſteemed felonies, and the latter is expreſs]; 
ſo denominated, / fecerit felontam, dominum forte cu 
* curbitanco”,” And as theſe contempts, or ſmaller 
offences, were felonies or acts of forfeiture, of courſe 
greater crimes, as murder and robbery, fell under the 
ſame denomination, On the other hand, the lord might 
be guilty of felony, or forfeit his ſeignory to the vala|, 
by the 1ame acts as the vaſal would have forfeited bu 
ſeud to the lord. Si deminus com m ſit feloniam, fer 
« quam vaſallus amifteret feudum, ſi eau commiſeriin 
© domi um, fendl proprie tatem etiam daminus fe rain 
& Hebeln.“ One inſtance given of this fort of felony u 
the lord is beating the ſErvant of his vaſal, fo as thi 
he loſes his ſervice ; which ſeenis merely in the natur 


4 Sec Vol, IL page 284, * Feud. I. 2. t.22. 

* Feud. J. 2. to 16. in calc. k Feud, J. 2. . 24. 8. 2. 

f Feud, l. 1. f. t. 1 Feud, I. I. 1. 5. 

E Feud. J. 2. f. 24. m Feud. J. 3. f. 38. Britton. 


* Feud. l. 2. l. 34. J. 2. . 6 ' 
7. 26. E 3» | is Feud, t, 2. J. 26 oy 47 
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of a civil injury, fo far as it reſpects the vaſal. Aud all 
theſe ſelonies were to be determined “ per laudamen- 


« tum foe judicium parium ſuorum®” in the lord's court; 
as with us forfeitures of copyhold lands are preſentable 
by the homage in the court baron. 

Felony, and the act of forfeiture to the lord, being. 


thus ſynonymous terms in the feodal law, we may eaſily 


jaw into England, thoſe crimes which induced ſuch 
forfeiture or eſcheat of lands (and, by ſmall deflexion 


of goods alſo) were denominated felonies. Thus it was 
faid, that ſuicide, robbery, and rape, were felonies ; 
that is, the conſequence of ſuch crimes was forfeiture ; 


till by long us we began to ſignify by the term of fe- 


lony che actual crime committed, and not the penal 
conſequence, And upon this ſyſtem only can we ac- 
count for the cauſe, why treaſon in antient times was 
held to be a ſpecies of felony ; viz. becauſe it induced 


a forfeiture. my. 


Hence it follows, that capital puniſhment does by no 


means enter into the true idea and definition of felony. 
Felony may be without inflicting capital puniſhment, as 
in the caſes inſtaneed of ſelfmurder, — 

and petit larceny: and it is poſſible that capital puniſh- 
(WY ments may be inflicted, and yet the offence be no felony; 
( in caſe of hereſy by the common law, which, though 
; WY <epital, never worked any forfeiture of lands or goods, 
s inſeparable incident to felony. Ar of the fame 
WJ ature was the puniſhment of ſtanding mute, without 
WT p:cading to an indictment 3 which at the common law 
vas capital, but without any - forteiture, and therefore 
WY fuch ſtanding mute was no felony. In thort, the true 
2 WY criterion of felony is ſorſeiiure; for, as Sir Edward Coke 
juſtly obſerves ?, in all felonies which are puniſhable 
with death, the offender loſes all his lands in fee · ſimple, 
and alſo his goods and chattels; in ſuch as are not ſo 
puniſhable, his goods and chattels only. 


*3 Inſt. 43. I Inſt, 391. 
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trace the reaſon why, upon the introduction of that 


from the original ſenſe, ſuch as induced the ſorfeiture 


ble homicide, 
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The idea of felony is indeed ſo generally connected 
With that of capital puniſhment, that we find it hard to 
ſeparate them; and to this uſage the interpretations of 
the law do now conform. And therefore if a ſtatute 
makes any new offence felony, the law * implies that it 
Thall be puniſhet with death, vis. by hanging, as well 
23 with forfeiture: unleſs the offender prays the benefit 
of clergy ; which all felons are entitled once to have, 
— the ſame is not expreſsly taken away by ſta - 
tute. And, in compliance ern Fg ] ſhall for the fu- 
ture confider it alſo in the ſame light, as a generical 
term, including all capital crimes below treaſon ; hav- 
ing premifed thus much concerning the true nature and 
original meaning of felony, in order to account for the 
reaſon of thoſe inſtanees I have mentioned, of felonies 
that are not capital, and capital offences that are not ſe- 
lonies: which ſeem at firſt view repugnant to the gene- 
ral idea which we now entertain of — as a crime 
to be puniſhed by death: whereas properly it is a erime 1. 
to be puniſhed by forfeiture, and to which death may, 7 
or may not be, though it generally is, ſuperadded. 

proceed now to — ſuch felonies, as are more 
immediately injurious to the king's prerogative. Theſe 
are, 1. Offences relating to the coin, not amountin; 26 
to treaſon, 2. Offences againſt the king's council. Me 
3. The offence of ſerving a foreign Prince. 4. The of- 
| tenceof embezzling or deftroying the king's armour ot be! 
ſtores of war. To which may be added a fifth, 5, 
Deſertion from the kings armies in time of war. fal 

I. Offences relating to the coir, under which may be Hor ( 
ranked ſome inferior miſdemeſnors not amounting tv 
felony, are thus declared by a ſeries of ſtatutes, which 
I ſhall recite in the order of time. And, firſt, by ſta- 
tute 27 Edw. I. c. 3. none ſhall bring pollards and 
crockards, which were foreign coins of baſe metal 
into the realm, on pain of fon Eire of life and goods 
By ftatute 9 Edw. III. ſt. 2. no ſterling 3 ſhall be 
melted down, upon pain of forſeiture thereof. By fit 


ax Hawk. . 705. 2 Hawk, P. C. 444 


». 
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ute 1) Edw. II. none ſhall be ſo hardy to. being falſe. 


and ill money into the realm, on pain of forfeiture of 
tife and member by the perſons importing, and the 
ſearchers permitting ſuch . importation. _ By ſtatute 3 
Hen. V. Rt. 1. to malte, coin, buy, or bring into the 
realm any gally-halfpence, ſuſkins, or dotkins, in order 
to utter them, is felony ; and knowingly to receive or 
pay either them or blanks* is forfeiture of an hundred 
ſhillings. By ſtatute 14 Eliz. c. 3. ſuch as forge any 
foreign coin, although it be not made current here by 
proclamation, ſhall (with their aiders and abettors) be 
guilty of miſpriſion of treaſon : a crime which we ſhall 
hereaſter conſider. By ſtatute 13 & 14 Car. II. c. 31. 
the offence of melting down any current ſilver. mone 
ſhall be puniſhed with forfeityre of the ſame, and al 
the double value: and the offender, if a. freeman of 
any town, ſhall be disfranchiſed; if not, ſhall ſuffer 
fix months imprifonment. By ſtatute. 6 & 7 W. III. c. 
17. if any perſon buys or ſells, or knowingly has in his 
cuſtody any clippings. or filings of the coin, he ſhall 
forfeit the ſame and 3001; one moiety to the king, 
and the other to the informer ; and be branded in the 
cheek with the letter R, 'B 8 
206 if any perſon ſhall blanch, or whiten copper for 
fale; (which makes it reſemble ſilver) or buy or ſell 
or offer to ſale any malleable compulition, which ſhall 
be heavier than filver, and look, touch, and wear like 
old, but be beneach the ſtandard: or if any perſon 
mall receive or pay ata lefs rate than it imports to be 
of (which demon rates a conſciouſneſs of its baſeneſs, 
and. a fraudulent de ſign) any counterfeit or diminiſhed 
milled money of this kingdom, not Peng cut in pie ces; 
an operation which is expreſsly directed to be perform- 
ed when any ſuch money ſhall be produced in evidence, 
and which any perſon, to whom any gold or falvex mo- 


exchequer and receivers general of the taxes are particu- 
larly required to perform 2 all ſuch perſons ſhall be 
guilty of felony ; and may be proſecuted for the ſame 


7 Stat. 2 Hen. VI. Co 9. 
: 1 3 1 


y ſtatute 8 & g W. III. . 


«: dey is tendered, is empowered. by ſtatutes . & T W. 
bee ere : 
ir III. c. 21. 13 Geo, III. c. 71. and 14 Geo- III. c. 50. 


to perform at his own hazard, and the officers of the 
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dt any time within three months aſter the offence com. 
mitted. | But theſe precautions not being found ſuffici 
| ent to prevent dhe uttering of falſe or diminiſhed mo- 
oo - ney, which was only a miſdemeſnor at common law, i 
1 15 & 16 Geo. II. e. 28. that if any 
perſon ſhall utter or tender in payment any counterfen 
coin, knowing it ſo to be, he ſhall for the firſt offence 
be impriſoned ſix months: and find ſureties for hi 
good behaviour for fix months more : for the ſecond 
offence, ſhall be impriſoned two years, and find ſure- 
ties ſor two years longer: and, for the third offence, 
Wall be guilty of felony without benefit of clergy). 
Alſo if a perſon — tenders iu payment an 
counterfeit money, and at the fame time has more in hy 
"cuſtody ; or ſhall, wichin ten days after, knowing]; 
tender other ſalſe money; he ſhall de deemed a con- 
mon utterer of counterfeit money, and ſhall for the fir 
offence be impriſoned one year, and find ſureties for lu 
| good behaviour for two years longer; and for the ſe- 
cond, be guilty of felony without benefit of clery), 
By the lame ſtatute iris'alfo enacted, that, if any pe: 
| Jon covnterſeirs the coin, he ſhall ſuffer two 
years im and" find ſureties for two yem 
more. By flatute 11 Geo. III. C. 40. perſons counter 
ITeiting copper halfpence or farthings, with their aber 
20rs; arg. ſelling, —_ or putting off a 
"counterfeit copper money (not being cut in pieces u 
_ "melted down) at a lefs value than it imports * ol; 
mall be guily of fingle felony. And by a temporay 
Kature (14 Geo. III. e. 42.) if any quantity of money, 
ing the ſum of five pounds, being or purporting 
to be the filver coin of this realm, but below the lard 
ard of the mint in weight or fineneſs, ſhall be imported 
Into Great Britain or Ireland, the ſame ſhall be forte: 
ed in equal moieties tothe crown and proſecutor, Thu 
much for offences 1 „ to the coin, as well miſde 
.methors as felonies, which I thought it moſt convenien 
r Ray's weoacS, are te 
3. nies, | ' $ | , are 
Firſt, by ſtatute 3 Hen. VII. c. 14. if any ſworn ſer 
vant of the king's bouſhold confpires or conſederatcs i 
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| perſon of higher degree, or who hath 


ral ſovereigo. — 
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In any lord of this realy or other 8 3 of 
| the king's council, he ſhall . 
condlly, by ſtatute. 9 Ann. c. 16.10 aſſault, Arike, 


be guilty of feleny. Se 


or attempt to kill, an y counſellor in the 
cen of is office, is made flouy wihout benefit 
3. Acer in in ſerviag f Kei flates, which: ſervice i 18 


generall ly inconſiſtent with iance to one 's natural 


prince, are reſtrained and puniſhed by ſtatute 3 Jac. I. 
c. 4. which makes it felony for __ perſon whatever to 


go out of the realm, to ſerve any foreign prince, with- 
out having firſt taken the oath. of allegiance before his 
rture. And itis felony alſo for a e oli 
n 
in the army, to go out of the realm to ſerre 


reign prince or without previouſly entering cg 


bond with two ſureties, not to 5 Wo" to the ſee 
againſt his natu- 

— II. c. 30. 
enforced by ſtatute 29 e. 19. 2 any ſubject of 
Great Britain ſhall cali Kae e. if any perfon ſhall 
procure him to be enliſted, in any foreign ſervice, or 
detain — 2 0 him for that „ without licence 


n manual, all be of f 
lony May 22 8 
enlified or enticed, ſhall diſcover. his ſeducer with 


of Rome, or enter jy wary ry 


fiſteen days, fo as he may be appr een 
ed of dhe ſame, he ſhal 1 By ftatute 


29 Geo. II. e. 17. it is moreover enafted, that to ſerve 
under the French King, 23 a military officer, ſhall be 


. felony without benefit of clergy; and to enter into the 


Scotch brigade, in the Dutch Greiee, without previ- 


ouſly n e e 
8 Gee A es 5 the k 

4. Felony, er or ro « 8 
armour or car th ores, is, in the firſt 


N 31 Elis. c. 4. whi 


of clergy: ui ene perſon, fo 


| rink oof 


2 = any perſon having the charge or cuſtody of 


e armour; ordnance, ammunition, or habili- 


war; or of any victual provided for victual- 


ng * king's ; foldiers or marinen; ſhall, either for 


run or to impede his majeſty's ſervice,imbexale che fame 
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to the value of twenty ſhillipgs, ſuch offence ſhall be 
. felony. And the ſtatute 22 Car, II. c. 5. takes away the 
benefit of clergy from this offence, and from ſtealing the 
king's naval ſtores to the value of twenty ſhillings; with 
a power for the judge, after ſentence, to tranſport the 
_. offender for ſeven years. Other inferior embezzlements 
andmiſdemeſnors, that fall under this denomination, are 
puniſhed by ſtatute 9 & 10 W. III. c. 41. 1 Geo. l. 
c. 25. 9 Geo. I. c. 8. & 17 Geo. II. e. 40. with fine, 
corporal puniſhment, and imprifonment. And by ſta- 
tute 12 Geo. III. c. 24. to ſet on fire, burn, or deſt roy 
any of his majeſty*s ſhips of war, whether built, build- 
ing, or repairing ; or any of the king's arſenals, ma- 
gazines, dock-yards, rope- yards, or victualling-ofices, 
or materials thereunto belonging; or military, naval, 
or victualling ſtores, or ammunition; or cauſing, aid- 
ing, procuring, abetting, or affiſting in, ſuch offence - 
ſhall be felony without benefit of clergy. | 
5. Deſertion from the king's armies in time of war, 
whether by land or ſea, in England or in parts beyond 
the ſeas, is by the ſtanding laws of the land (excluſive 
of the annual acts of parliament to puniſh mutiny and 
deſertion) and particularly by ſtatute 18 Hen. VI. c. 19. 
and 5 Eliz. c. 3. made felony, but not without benefit 
of clergy.” But by the ftatute 2 & 3 Edw. VI. c. 2. 
clergy is taken away from ſuch deſerters, and the of- 
fence is made triable by the juſtices of every ſhire. 
The ſame ſtatutes puniſh other inferior military of- 
| fences with fines, impriſonment, and other penalties. 
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EHAPTER THE BIGHTH. 


OF PRAEMUNIRE. 


A THIRD ſpecies of offence more immediately 
affecting the king and his government, though not 
ſubject to capital puniſhment, is that of praemunire - 
ſo called from the words of the writ præparatory to the 
ſecution thereof; praemunire ® facias A. B.“ cauſe 
A. B. to be forewarned that he appear before us to 
anſwer the contempt wherewith he flands charged; 
which contempt 1s particularly recited in the preamble 
to the writ®. It took its original from the exorbitant 
power claimed and exerciſed in England by the pope, 
which even in the days of blind zeal was too heavy 
for our anceſtors to bear. | | Ces 
It may juſtly be obſerved. that religious principles, 
which (when genuine and pure) have an evident ten- 
dency to make their roſefibrs better citizens as well as 
beiter men, have (when perverted anderroneous) been 
uſually ſubverſive of civil government, and been made 
both the cloak and the inſtrument of every pernicious 
deſign that can de harboured in the heart of man. The 
unbounded authority that was exerciſed by the druids in 
the weſt, under the influence of pagan fuperſtition, and . 
the terrible ravages: committed by the Saracens in the 3 
eaſt, to propagate the religion of Mahomet, both wit 
neſs to the truth of that-antient univerſal obſervation ; 
that in all ages and in all countries, civil and ecclefiaſti- 
cal tyranny, are mutually productive of each other. It 
is therefore the glory of the church of England, that 
+ the inculcates due obedience to lawful authority, and 
hath been (as her prelates on a trying occaſion once ex- 
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preffed ite) in her prineiples and practice ever moſt un- 


queſtionably loyal. The clergy of her perſuaſion, holy 
in their de crines and unblemſhed In their lives and 
converſation, are alſo moderate in their ambition, and 
entertain juſt notions of the ties of ſociety and the rights 
of civil government. As in matters of faith and mora- 


lity they acknowledge 10 guide but the ſcriptures, ſo, in 


matters of external polity and of private right, they de- 
rive all their title from the civil magiſtrate : they look 
up to the king as their head, to the parliament as their 
law-giver, _ pride theinſelves in nothing more juſtly, 
than in being true members of the church, empharically 


by law eſtabliſhed. Whereas the notions of eccleſiaſti- 


cal liberty, in thoſe who differ from them, as well in one 
extreme as the other, (for I here only ſpeak of extremes) 
are equally and totally deſtructive of thole ties and ob- 
ligations by which all fociety is kept together; equally 
encroaching on thoſe rights, which reaſon and the ori- 
ginal contract of every free ſtate in the univerſe have 
veſted in the ſovereign power; and equally aiming at a 
diſtin iadependent ſupremacy of their own, where 
| ſpiritual men and ſpiritual cauſes are concerned. The 

readful effects of ſuch a religious bigotry, when ac- 
tuated by erroneous principles, even of the proteftant 
kind, are ſufficiently evident from the hiſtory of the 
anabaptiſts in Germany, the covenantors in Scotland, 


and that deluge of ſectaries in England who murdered 


their ſovereign, overturned the church and monarehy, 
ſhook every pillar of law, juſlice, and private property, 
and moſt devoutly eſtablithed a kingdom of the ſaints in 


their ſtead. But theſe horrid devait ations, the effects of 


mere madneſs or of zeal chat was nearly allied to it, 


though violent and tumultuous, were but of a ſhort 


duration. Whereas the progreſs of the papal policy, 
long actuated by the ſteady counſels of ſucceſſive pon- 
tiffs, took deeper root, and was at length in ſome places 
with difficulty, in others never yet, extirpated. For 


this we might call to witneſs the black intrigues of 


the jeſuits, ſo lately triumphant over Chriſtendom, 
but now univerſally abandoned by even the Roman 
catholic powers: but the ſubject of our preſent chapter 


© AdCereſs to James I. 1687, 
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rather leads us to conſider the vaſt ftrides, which were 
formerly made in this kingdom by the popiſh clergy ;_ 
how nearly they arrived Der grand deſign; 
ſome few of the means they made uſe of for eſtabliſhing 
their plan; and how almoſt all of them have been de- 


—_— = 


feated or converted to better purpoſes, by the vigour of _- 


our free conſtitution, and the wiſdom of ſucceſlive par- 
Aiaments. Se | 
The antient Britiſh church, by whomſoever planted, 
was a ſtranger tothe biſhop of Rome, and all his pre- 
tended authority. But the pagan Saxon invaders having 
driven the profeſſors of chriſtianity to the remoteſt cor- 
ners of our iſland, their own converfion was afterwards 
effected by Auguſtin the monk, and other miſſionaries 
from the court of Rome. This naturally introduced 
ſome few of the papal corruptions in point of faith and 
doctrine; but we read of no civil authority claimed by 
the pope in theſe kingdoms, till the æra of the Norman 
conqueſt: when the then reigning pontiff having favours 
ed duke William in his projected invaſion, by bleſſing 
kis hoſt and eonſecrating his banners, he took that oppor- 
tunity alſo of eſtabliſhing his ſpiritual encroachments; 
and was even permitted ſo to do by the policy of the 
conqueror, in order more effectually to humble the 
Saxon clergy and aggrandize his Norman prelates: pre- 
lates, who, being bred abroad in che doct rine and practice 
of ſlavery, had contraQted a reverence and regard for it, 
and took a pleaſure in rivetting the chains of a frees 
born people. | e 
The moſt ſtable foundation of legal and rational go- 
vernment is a due ſubordination of rank, and a gradual 
ſcale of authority ; and tyranny alſo itſelf is moſt ſurely 
ſupported by a regular increaſe of deſpotiſm, rifing 
from the ſlave to the ſultan : with this difference how- 
ever, that the meaſure of obedience in the one is 
grounded on the principles of ſociety, and is extended 
no farther than reaſon and neceflity will warrant? in 
the other it is limited only by abſolute will and plea - 
ſure, without permitting the inferior to examine the ti- 
tle upon which it is founded. More elfectually there- 
fore to enſlave the conſciences and winds of the people, 
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the Romiſh clergy themſelves paid the moſt implicit 
obedience totheir own ſuperiors or prelates; and they, 
in their turns, were as blindly devoted to the will of the 
ſovereign pontiff, whoſe decifions theyheld to be infalli- 
ble, and his authority co-extenfive with the chriſtian 
world. Hence his legates a /atere were introduced into 
ey {xa 550 of Europe, his bulles and decretal epiſ- 


tiles became the rule both of faith and diſcipline, his 
| 7 went was che final reſort in all caſes of doubt or 


culty, his decrees were enforced by anathemas and 
ſpiritual cenſures, he dethroned even kings that were 
refractory, and denied to whole kingdoms (when un- 
dutiful) the exerciſe of chriſt ian ee and the 
benefits of the goſpel of God, 
But, though the being ſpiritual head of the church 
was a thing of great ſound, and of greater authority, 
among men of conſcience and piety, yet the court of 
Rome was fully apprized that (among the bulk of man- 
kind) power cannot be maintained without property; 
and therefore us attention began very early io be ri- 
vetted upon every method that promiſed pecuniary ad- 
vantage. The doctrine of purgatory was introduced, 
and with it the purchaſe of maſſes to redeem the ſouls 
of the deceaſed. New-fargled oſſer ces were created, 
and indulgences were fold to the wealthy, for libcrty 
to fin DO Ig The canon law took cognizance 
of crimes, injoined penance pro ſalute anima. and com- 
muted that penance for money. Non-reſidenice and 
ee among the clergy, and marriages among che 
aity related within the ſeventh degree, were firictly 
Prohibited by canon; but diſpenſations were ſeldom de- 
nied to thoſe who could afford to buy them. In ſhort, 
all the wealth of Chriſtendom was gradually drained by 
a thouſand channels, into the coffers of the holy lee. 
The eſtabliſhment alſo of the ſeodal ſyſlem in 
moſt of the governments of Europe, whereby the 
Iands of all private proprietors were declared to be 
holden of che prinee, gave a hint to the court of Rome 
for phy a ſimilar authority over all the prefer- 
ments of the church: which began firſt in Italy, and I 
gradually ipread iiſe If to England. The pope became a | 
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feodal lord; and all ordinary patrons were to hold 
their right of patronage, under this univerſal ſuperior. 
Eater held by feodal tenure; being originally gratui- 
tous donations, Were at that time denominated beneficia + 
their very name as well as conſtitution was borrowed, 
and the care of the ſouls of a pariſh thence came to be 
denominated a benefice, Lay fees were conferred by 
inveſtiture or delivery of corporal poſſeſſion; and. ſpi- 
ritual benefices, which at firſt were univerſally dona- 
tive, now received in like manner a ſpiritual inveſti- 
ture, by inſtitution from the biſhop, and. induction un- 
der his authority. As lands eſcheated to the lord, in 
deſect of a legal tenant, ſo benefices lapſed to the 
bilhop upon non-preſentation by the patron, in the na- 
ture of a ſpiritual eſcheat. The annual tenths col- 
jected from the clergy were equivalent to the feodal 
zxender, or rent reſerved upon a grant; the oath of a 
canonical obedience was copied from the oath of fealty 
required from the vaſal by his ſuperior ; and the pr imer 
ſeiſinsof our military tenures, whereby the firſt profits 
of an heir's eftate were cruelly extorted by his lord, 
gave birth to as cruel an exaction of firſt-fruits from 
the beneficed clergy. And the occaſional aids and tal» 
liages, levied by the prince on his vaſals, gave a han- 
dle to the pope to levy, by the means of his legates # 
latere, peter-pence and other taxations. Wu” 
At length the holy father went a ſtep beyond any 
example of either emperor or feodal lord. He reſerved 
to himſelf, by his own apoſtolical authority“, the pre- 
ſentation to all benefices which became vacant while 
the incumbent was attending the court of Rome upon 
any occafion, or on his journey thither, or back 
gain; and moreover ſuch alſo as became vacant by 
hi promotion to a biſhgprick or abbey : © etiamfs ad 
„ illa perſenae con ſusverint et debnerint per electionem aut 
u,, alium modum aſſumi. And this laſt, the 
canoniſts declared was no detriment at all to the patron, 
being only like the change of a life in a feodal eſtate by 
the lord. Diſpenſations to avoid theſe vacancies be- 
gat the doOrine of commendams; and Rane DT 
were the previous nomination to ſuch benefices, by a 


4 Extrav. 4 3. f, 2. c. 13. 
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kind of anticipation, before they became aQually void; 
though afterwards indiſcriminately 2 to any right 
- of patronage exerted or uſurped by the pope. In con. 
"ſequence of which the beſt livings were filled by Italian 
and other foreign clergy, equally unſkilled in and 
adverſe to the laws and conſtitution of England. The 
very nomination to biſhoprieks, that antient preroga- 
tive of the crown, was wreſted from king Henry the 
firſt, and afterwards from his ſuccefor king John; and 
ſeemingly indeed conferred on the Chapters belonging 
to each ſee; but by means of the frequent appeals to 
Rome, through the intricacy of the Jaws which regu- 
lated canonical elections, was eventually veſted in the 
Pope. And to ſum up this head with a tranſaCtion moſt 
unparalleled and aſtoniſhing in its kind, pope Inno- 
cent III had at length the effrontery to demand, and 
king John had the meannefs to conſent to, a reſignation 
of his crown to the pope, whereby England was to be- 
come for ever St. Peter's patrimony ; and the daſtard!y 
monarch re-accepted his ſceptre from the hands of the 
papal legate, to hold as the vaſal of the holy ſee, at ihe 

- annual rent of a thouſand marks. | 
Another engine ſet on foot, or at leaſt greatly im- 5 
proved by the court of Rome, was a mafterpiece of pa- of 
pal policy. Not content with the ample proviſion of 


TCG 


tithes, which the law ofthe land had given to the pa- 2 
rochial clergy, they endeavoured to graſp at the lard WW in 
and inheritances of the kingdom, (and had not the le- fo 
giſlature withſtood them) would by this time hare the 
pony been maſters of every foot of ground in the ¶ no 
3 To this end they introduced the morks of un 
the Benedictine and other rules, men of ſour aud au- che 
tere religion, ſeparated from the world and iis concerns WF vi 
by a vow of perpetual celibagy, yet faſcinating the BW pet 
minds of the people by pretences to extraordinary anc WM («1 
tity, while all their aim was to aggrandize the power WM (u. 
aid extend the influence of their grand ſuperior the WM but 
pope. And as, in thoſe times of civil tumult, great WW end 
Tapines and violence were daily committed by over- WM and 
grown lords end their adherents, they were taught o 1 y 


believe, that founding a monaſtery a little beſore thei 


deaths would atone for a life of incontinence, diſorder, e. 
and bloodſhed. Hence innumerable abbeys and rel. 
gious houſes were built within a century after the cot 
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eft, and endowed, not only with the tithes of pa- 
riſhes which were raviſhed from the ſecular clergy, 
but alſo with lands, manors, lordſhips, and extenſive 
baronies. And the doctrine inculcated was, that what= 
ever was ſo given to, or purchaſed by, the monks and 
friars, was conſecrated io God himſelf; and that to 


alienate or take it away was no leſs than the fin of ſa- 


crilege. a 


I mig 
which will occur to the recollection of the reader, ſet 


on foot by the court of Rome, for effecting an entire 


exemption of its clergy from any intercourſe with the 
civil magiſtrate : ſuch as the ſeparation of the eecleſi - 
aſtical court from the temporal; the appointment of its 
judges by merely ſpiritual authority, without any in- 
terpoſition from the crown; the excluſive juriſdictionit 
claimed over all ecclefiaſtical perſons and cauſes ; and 


che pri vilegium clericale, or benefit of clergy, whichde- 


livered all clerks from any trial or puniſhment except 
beſore their own tribunal. But the hiſtory and pro- 
greſs of eccleſiaſtical courts*, as well as of purchaſes in 


mortmain*,. have already been fully diſcuſſed in the 


preceding volumes: and we ſhall have an opportunity 


ofexamining at large the nature ofthe privilegiam cleri- 


cale in the progreſs of the preſent book And there- 


ſore [| ſhall only obſerve at preſent, that notwithſtand + 


ing this plan of pontifical power was ſo deeply laid, and 
ſo indefaupably purſued by the ——— poliacs of 
the court of Rome through a long ſucceſſion of ages ; 
notwithſtanding it was poliſhed and improved by the 
united endeavours of a bod y of men, who engroſſed all 
the learning of Europe for centuries together ; not- 
withſtanding it was firmly and reſolutely executed by 
perſons the beſt calculated for eſtabliſhing tyranny and 
de ſpotiſm, being fired with a bigoted enthuſiaſm, 
(which prevailed not only among the weak and ſimple, 


but even among thoſe of the belt natural and aequired 
endowments) unconnected with their 1 


and totally indifferent what might befal that poſterity 


tw which they bore no endearing relation: - yet it va- 


*-Sce Vol. III. pag. 61. See Vol, II. pag: 371, 
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ht here have enlarged upon other contrivances, 
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niſhed into nothing, when the eyes of the people were 
a little enlightened, and they ſet themſelves with vi- 


4empt to live in ſociety, without acknowledging the ob- 

ligatiors which it lays us under; and to affect an en- 
tire independence of that civil ſtate, which protects u 
in all our rights, and gives every other liberty, chat 
only excepted of deſpiſing the laws of the community. 


| 

| 

| 

| 

Having thus in ſome degree endeavoured to trace a 
out the original and ſubſequent progreſs of the papal , 
uſurpations in England, let us now return to the ſta- g 
nes of pracmunire, which were framed to encounter 1 
this overgrown yet ercreafing evil, King Edward l, 4 
a wiſe and magnanimous prince, ſet himſelf in earneſt 8 
to ſhake off this ſervile yoket. He would not ſuffer 5 
his biſhops to attend a general council, till they had * 
ſworn not to receive the papal benediction. He made | 
light of all papal bulles and proceſſes 2 attacking Scot- Js 
land in defiance of one; and ſeiſiag the temporalties of Wi - 


his (clergy, who under pretence of another refuſed to 
pay a tax impoſed by parliament. He ſtrengthened 7 
the ftatutes of mortmain; thereby clofing the great 
gulph, in which all the lands of the kingdom were in 10 
danger of being ſwa flowed. And, one of his ſubjeds WF 1 
having obtained a bulle of ex communication againſt un 
another, he ordered him to be executed as a traitor, _ 
according to the antient law. And in the thirty fith WW. | 
year of his reign was made the firſt ſtatute againſt pa- ¶ cu 
pal proviſions, being, according to fir Edward Coke, bat 
the foundation of all the ſubſequent ſtatutes of praemu- 929 
mire ; which we rank as an offence immediately againſt 4 
the king, becauſe every encouragement of the papal reſi 
power is a diminution of the authority of the crown. 1 

In the weak reign of Edward the ſecond the pope 15 
again endeavoured to encroach, but the parliament I ther 
manfully withſtood him; and it was one of the prin I R 
cipal articles charged againft that unhappy prince, of! 
that he had given x ee to the bulles of the ſee of ary 


Rome. But Edward the third was of a temper ex- ferm 
tremely different; and, to remedy theſe incom- 
£ Dav. 83, . . 12. 3 Aſſ. 19! . 
n Bro. Abr. tit. Coron. 1 16. iz luſt. 583. is 
Treafon. 14. 5 Rep. part 1. fol. 
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e firſt by gentle means, he aud his nobility 


wrote an expoſtulation to the pope : but receiving a 
menacing and contemptuous anſcer, withal acquaint- 
ing him, that the emperor, (who a few years before at 
the diet of Nuremberg, A. D. 1323, had eſtabliſhed a 
law againſt pres and alſo the king of France 
had lately ſu 

that if both the emperor and the French king ſhould 


them both, in defence of the liberties of the crown. 
Hereupon more ſharp and penal laws were deviſed 


againſt proviſors', which enact ſeverally, that the court 
of Rome ſhall not preſent or collate to any biſhoprick 
or living in England; and that whoever difturbs any pa- 


tron in the preſentation to a living by virtue of a papal 


proviſion, ſuch proviſor ſhall pay fine and rauſom to 
the king at his will, and be impriſoned till he renounces - 


ſach provifion : and the ſame puniſhment is inflicted 


on ſuch as cite the king, or any of his ſubjects, to an- 
ſwer in the court of Rome. And when the holy ſee + 


reſented theſe proceedings, and pope Urban V. at- 
tempted to revive the vaſalage and annual rent to 
which king John had ſubjected his kingdom, it was 
| unanimouſly agreed by all the eſtates of the realm in 
WH parliament aſſembled, 40 Edw. III. that king John's 
donation was null and void, being without the con- 
" WH currence of parliament, and contrary to his coronation 
' Wh oath * and all the temporal nobility and commons en- 
paged, that if the pope ſhould endeavour by proceſs or 
| otherwiſe to maintain theſe 8 they would 
" WH refit and withſtand him with all their power“. 
In the reign of Richard the ſecond, it was - found 
© {MW neceffary to ſharpen and firengthen theſe laws, and 
'© WY therefore it was enacted by ſtatutes 3 Ric. II. c. 3. and 


Ric. II. c. 12. firſt, that no alien ſhould be capable 


of letting his benefice to farm; in order to compel 
ſuch, as had crept in, at leaſt to reſide on their pre- 


i Stat, 25 Ed. III. ſt. 6. 27 Ed. ſt. I. c. 4. & ſt. 2. c. 1, 2, 3, 4. 
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ted to the holy ſee; the king replied. 


take the pope's part, he was ready to give battle to 


terments ; and, afterwards, chat no alien ſhould be ca- 


1 Mod. Un. Hiſt. zxiz. 203. III. ſt. I. e. 1. 38 Edw. III. 
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ſhall be attached by their bodies to anſwer to the king 
and his council; or proceſs of premunire facias ſhall 
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pable to be preſented to any eccleſiaſtical preſerment, 
under the penalty of the ſtatutes of proviſors. By the 
ſtatute 12 Ric. II. c. 15, all liegemen of the king, ac- 
2 of a living by any foreign proviſion, are put 
out of the king's protection, and the beneſi ce made void. 
To which the ſtatute 13 Ric. II. ſt. 2. c. 2. adds ba- 
niſhment and forſeiture of lands and goods: and by e. 


3. of the ſame ſtatute, any perſon bringing over any ci- 


tation or ex communication from beyond ſea, on account 


| of the execution of the foregoing ſtatutes of proviſors, 


Mall be impriſoned, forfeit his goods and lands, and 


moreover ſuffer pain of life and member, 

In the writ for the execution of all theſe ſtatutes the 
words premunire facias, being (as we ſaid) uſed to come 
mand a citation of the party, have denominated in 


common ſpeech not only the writ, but the offence itſelf 


of maintaining the papal power, by the name of pra- 
munire. And accordingly the next ſtatute I ſhall men- 
tion, which is generally referred to by all ſubſequent 
ſtatutes, is uſually called the ſtatute of præmunire. lt 
is the ſtatute 16 Ric. II. c. 5. which enacts, that whos 
ever procures at Rome, orelſewhere, any tranſlations, 
proceſſes, ex communications, bulles, inſtruments, or 
other things which touch the king, againſt him, his 
crown, and realm, and all perſons aiding and aſſiſting 
therein, ſhall be put out of the king's protection, their 
lands and goods forfeited to the king*s uſe, and they 


be made out againſt them, as in other caſes of proviſon. 
i By the ſtatute 2 Hen. IV. c. 3. all porimes who at- 
cept any proviſion from the pope, to be exempt from 
c monical obedience to their proper ordinary, are allo 
ſubjected to the penalties of premunire, And this U 
the laſt of our antient ſtatutes touching this offence; 
the uſurped civil power of the biſhop of Rome being 
pretty well broken down by theſe ſtatutes, as his uſurp- 
ed religious power was in about a century afterward; 


the ſpirit of the nation being ſo much raiſed agairf 
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foreigners, that about this time, in the reign of Henry 
the fiſth, the alien priories, or abbeys for foreign monks, 


"were eg and their lands given to the crown. 
And no 


arther attempts were afterwards made in ſup- 
port of theſe foreign juriſdictions. | LM 

A learned writer, before referred to, is therefore 
greatly miſtaken, when he ſays“, that in Henry the 
ſixth's time the archbiſhop of Canterbury and other 
biſhops offered to the king a large ſupply, ifhe would 
conſent that all laws againſt proviſors, and eſpecially 


the ſtatute 16 Ric, II. might be repealed ; but that this 


motion was w_ ed. This account is in correct in all 
its branches. 
bably means, was made not by the biſhops only, but by 


the unanimous conſent of a provincial ſynod, aſſem- 


bled in- 1439, 18 Hen. VI. that very ſynod which at 


the ſame time refuſed to confirm and allow a papal _ 


bulle, which then was laid before them. Next, the 
purport of it was not to procure a repeal of the ſtatutes 
againſt proviſors, or that of Richard II. in particular; 


but to requeſt that the penaltics thereof, which by a 


forced conſtruction were applied to all that ſued in the 
ſpiritual, and even in many temporal, courts of this 
realm, might be turned againſt the proper objects 


only; thoſe who appealed to Rowe, or to any foreign 


juriſdictions : the tenor of the petition being,“ that 


* thoſe 82 ſhould be taken to extend only to 


© thoſe 


le that commenced any ſuns or procured any 
** writs or public inſtruments at Rome, or elſewhere 


out of England; and that no ene ſhould be proſe- 
cutedꝭupon that ſtatute for any ſuit in the ſpiritual 
* courts or lay juriſdict ions of this kingdom.“ Laſtly, 
the motion was ſo far from bein rejected, that the 
king promiſed to recommend it to ch 

and in the mean time that no one ſhould be moleſted 


e next parliament, 


upon this account. And the clergy were ſo ſatisfied 
with their ſucceſs, that they granted to the king a 
whole tenth upon this occafion®, . 


® Dav. 96. | Wilk. Concil. Mag. Brit. III. 5 33. 


or, firſt, the application, which he pro- 
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And indeed fo far was the archbiſhop, who preſided 
in this ſynod, from countenancing the uſurped power 
of the pope in this realm, that he was ever a firm op- 
poſer of it. And, particularly, in the reign of Henry 
the fiſth, he prevented the king's uncle from being then 
made a cardinal, and legate @ /atere from the pope ; 
upon the mere principle of its being within the ber T 
of papal proviſions, and derogatory from the liberties 
of 3 Engliſh church and nation. For, as he expreſſed 
himſelf to the king in his letter upon that ſubject, 
4% he was bound to oppoſe it by his ligeance, and alſo 
4 to quit himſelf to God, and the church of this land, 
« of which God and the king had made him governor.” 
This was not the language of a prelate addicted to the 
2 Fo the "s of Rome; buy of ny who * 
of principles ſo very te to the papal uſur · 
ations, that . year 3 this ſynod, 17 Hen, 
I. he refuſed-to conſecrate a biſhop of Ely, that. was 
nominated b pope Eugenius IV. A conduct quite 
conſonant to his former behaviour, in 6 Hen. VI, when 
he reſuſed to obey the commands of pope Martin V, 
who had required him to exert his endeavours to re- 
al the ſtatute of premunire ; (** cxecralile illud flatu 
© tur,” as the holy father phraſes it) which refuſal ſo 
far exaſperated the court of Rome ag ainſt him, that at 
length the pope iflued a bulle to ſuſpend him from his 
office and authority, which the archbiſhop diſregarded, 
and appealed to a general council. And ſo jenſible 
were = nation of their primate's merit, that the lords 
ſpiritual, and temporal, and alſo the univerſity of Ox- 
rd, wrote letters to the pope in his defence ; and the 
houſe of commons addreſſed the king, to ſend an em- 
baſſador forthwith to his holineſs, on behalf of the 
archbiſhop, who had incurred the diſpleaſure of the 
pope for oppoſing the exceſſive power of the court of 
ome* * | 5 8 | 
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rt See Wilk. Concil. Ma. Br. Vol. III. pafim. and Dr. Duck's 
life of archbiſhop Chichele, who was the prelate here ſpoken of, 
and the munificent foander of All Soul's college in Oxford; in 
vindication of whoſe memory the author hopes to be excuſed thi 
_ digrefſhon ; if indeed it be a diſgreſſion, to ſhew how contrary 
to the ſentiments of ſo learned and pious a prelate, even in the 
days of popery, thoſe uſurpations were, which the ſtatutes of 
f£r<n4n;re and proviſors were made to reſtrain, * | 


This then is the original meaning of the offe nee, 
which we call premunire; viz. introducing a foreign 
power into this land, and creating imperium in i mpe rio, 
by paying that obedience to papal proceſs, which con- 
ſlitutionally belonged to the king alone; long before the 
reformation in the reign of Henry the eighth: at which 


time the penalties of premunire were indeed extended to 


more papal abufes than before; as the kingdom then 


entirely renounced the authority of the ſee of Rome, 
though not all the corrupted doctrines of the Roman 


church. And therefore by the ſeveral ſtatutes of 24 
Hen. VIII. c. 12. and 25 Hen. VIII. c. 19 & 21. to ap- 
peal to Rome from any of the Pays courts, which 
(though illegal before) had at times been connived at; 
to ſue to Rome for any licence or diſpenſation ; or to 
obey any proceſs from thence ; are made liable to the 
pains of pre Munire. And, in order to reſtore to the 


king in effect the nomination of vacant biſhopricks, and 


vet keep up the eſtabliſhed forms, it is er acted by 


ſtatute 25 Hen. VIII. c. 20. that if the dean and 


chapter refuſe to ele the perſon named by the king, or 
any — or biſhop to confirm or conſeerate him, 
they ſhall fall within the penalties ot the ſtatutes of 


præmunire. Alſo by ſtatute 5 Eliz. c. 1. to retule the 
oath of 8 will incur the pains of premunire 3 


and to defend the pope's juriſdiction in this realm, 1s a 
præmunire for the firſt offence, and high treaſon for the 


ſecond. So too, by ſtatute 13 Eliz. c. 2. to import 


any agnus Dei, croſſes, beads, or other ſuperſtitious 


things pretended to be hallowed by the biſhop of Rome, 


and tender the ſame to be uſed; or to receive the ſame 
with ſuch intent, and not diſcover the offender ; or it a 
Juſtice of the peace, knowingthereof, ſhall not v ithin 
tourteen days declare it to a privy counſellor; they all 
incur a preemunire. But importing or ſelling mats- books 
or other popiſh books, is by ſtatute 3 Jac I. c. 3. S. 25. 
only liable to a penalty of forty ſhillings. Laflly, to 


contribute to the maintenance of a jeſuit's college, or an 


popiſti ſeminary whatever, beyond ſea ; or any perſon 
in the ſame; or to contribute to the maintenance of any 
jeſuit or popiſh prieſt in England, is by ftatute 27 Eliz. 
c. 2. made liable to the penalties of fraemunire. 
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Thus far the penalties of praemmunire ſeem to haye 


kept within che proper bounds of their original iuſtitu- 
tion, the depreſſing the power of the pope : but, they 
being pains of no inconfilerable conſequence, it has 
been thought fit to apply the ſame to other heinous of- 
"fences ; ſome of which bear more, and ſome leſs rela. 
tion to this original offence, and ſome no relation at all. 

Thus, t. By the ſtatute & 2 Ph. & Mar. c. 8. 10 
moleſt the poſſeſſors of abbey lands gr inted by parlia · 
ment to Henry the eighth, and Edward the ſixth, is a 
2 2. So likewiſe is the offence of acting as a 

roker or agent in any ufurious contract, where above 
ten per cent. intereſt is taken by ſtatute 13 Eliz. c. 10. 
3- To obtain any ſtay of proceedings, other than by 
arreſt of judgment or writ of error, in any ſuit for a 
monopoly, is likewiſe a ? raemunire, by Ratute 21 Jac. l. 
©, 3. 4. To obtain an excluſive patent for the ſole mak. 


ag 6 importation of gunpowder or aims, or to hinder 
ot 


rs from importing them, is alſo a praemumire by two 
Ratutes; the one 16 Moe I. c. 21, the other 1 Jac. II. c. 
8. 5. On the abolition, by ſtatute 12 Car. II. c. 24. of 
purveyance*, and the prerogative of pre-emption, cr 
taking any victual, beaſts, or goods for the king's uſe, at 
a ſtated price, without conſent of the proprietor, the 
exeriton of any ſuch power for the future was declared 
10 incur the penalties of praemunire. 6. To aſſert, 


maliciouſly and adriſcdly, by ſpeaking or writing, that 


both or either houſe of parliament have a legiſluive au- 
thority without the king, is declared a praemunire by 
ſtatute 13 Car. II. c. 1. 7. By the habeas corpus at 
alſo, 31 Car. II. c 2. it is a praemwnire, and incapable 
of the king*s pardon, beſides other heavy penalties“, to 
ſend any ſubject of this realm a priſoner into parts be- 
yond the ſeas. 8. By the ſtatute 1 W. & M. ſt. 1. c. 8. 
perſons of eighteen years of age, refuſing to take the 
new ' oaths. of allegiance, as well as ſupremacy, upon 
tender by the proper magiſtrate, are ſubject to the pe- 
nalties of a praemunire ; and by ſtatute 7 & 8 W. III. 


see Vol. I. pag. 287. g ee Vol. I. pag. 138. Vol. ll. 
+ pag. 137. 5 
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c. 24. ſerjeants, eounſellors, proctors, attorneys, and 
all officers of courts, practiſing without having taken the 
oaths of allegiance and ſupremacy; and ſubſcribed the 
declaration againſt popery, are guilty of a praemuni re, 
whether the oaths be tendered or no. 9. By the ſtatute 
6 Ann. c. J. to aſſert maliciouſly and directly, by preacn · 
ing, teaching, or adviſed ſpeaking, that the then pre- 
tended prince of Wales, or any perſon other than ac- 
cording to the acts of ſettlement aud union, hath any 
right to the throne of theſe kingdoms ; or that the kin 
and parliament cannot make Jaws to limit the deſcent of 
the crown ; ſuch preaching, teaching, or adviſed ſpeak- 
ing is a praemuntre; as writing, printing or publiſhing 
the ſame doctrines amounted, we may remember, to 


| high treaſon. 10. By ſtatute 6 Ann. c. 23. if the af- 


ſembly of peers of Scotland, convened to elect their 
ſixteen repreſentatives in the Britiſh JR ſhall 
preſume to treat of any other matter ſave only the elec- 
tion, they ircur the penalties of a praemunire. It. The 
ſtatute 6 Geo. J. c. 18. (enacted in the year after the in- 
famous ſouth ſea project had beggared half the nation) 
makes all unwarrantable undertakings by unlawful ſub- 


ſeriptions, then commonly known by the name of bub- 


bles, ſubject to the penalties of a praemunire. 12. The 
ſtatute 12 Geo. III. c. 11. er to the penalties of 


the ſtatute of praemunire all ſuch as knowingly and wil- 


fully ſolemnize, aſſiſt, or are preſent at, any forbidden 
marriage of ſuch of the deſcendants of the body of king 
George II, as are by that act prohibited to contract ma- 
trimony without the conſent of the crownuꝰ. | 

Having thus inquired into the nature and ſeveral ſpe- 
cies of fraemunire, its puniſhment may be gathered 
from the foregoing ſtatutes, which are thus ſhortly ſum- 
med up by ſir Edward Coke“: that, ſrom the con- 
viction, the defendant ſhall be out of the king's pro- 
tection, and his lands and tenements, goods and chat- 
„ tels, forfeited to the king: and that his body ſhall 
remain in priſon az the king's pleaſure ; or (as other 


* See book I, ch. 4. 2 1 loft. 129. 
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authorities have it) during life” :”! both which amount 
to the ſame thing ; as the king by his prerogative may 
any time remit the whole, or any part, of the puniſh- 
ment; except in the caſe of tranſgreſſing the ſtatute of 
kabeas corpus. Theſe 3 inflicted, do not 
(by the way) bring this offence within our former defini- 
tion of felony; being inflicted by particular ſtatutes, 
and not by the common law. But ſo odious, fir Edward 
Coke adds, was this offence of praemunire, that a man 
that was attainted of the ſame might have been ſlain by 
any other man without danger of law: becauſe it was 
provided by law“, that any man might do to him as to 
the king's enemy ; and any man may lawfully kill an 
enemy. However, the poſition itſelf, that it is at any 
time lawful to kill an enemy, is by no means tenable: 
it is only lawful, by the law of nature and nations, to 
kill him in the heat of battle, or for neceſſary ſelf de- 
fence. And to obviate ſuch ſavage and miſtaken noti- 
ons“, the ſtatute 5 Eliz. c. 1. provides, that it ſhall not 
be lawful to kill any perſon attainted in a 1 
any law, ſcatute, opinion, or expoſition of law to the 
contrary notwithſtanding. But ſtill ſuch delinquent, 
though protect ed as a part of the public from public 
wrongs, can bring no action for any private injury, how 
atrocious ſoever, being ſo far out of the protection of 


| the law; that it will not guard his civil rights, nor re- 


medy any grievance which he as an individual may 


ſuffer. And no man, knowing him to be guilty, can 


with ſafety give him comfort, aid, or relief”, 


M a Bulſt. 199. | * Bro. Abr. t. corone. 196. 
Stat. 25 Edw. III. ſt. 5. c. 22. 71 Hauk. P. C. 55. 
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CYAPTER THE NINTH. 


dy 


0s MIS PRISIONS aw CONTEMPTS, 
Ar TIC TIA THE KING and 
GOVERNMENT. 


'F H E fourth ſpecies of offences, more immediately | 


againſt the king and government, are entitled miſ- 
priſions and contempts. l | 

Miſpriſions (a term derived from the old French, 
neſpris, a neglect or contempt) are, in the acceptation 


of our law, generally under ſtood to be all ſuch high 


offences as are under the degree of capital, but nearly 


bordering thereon : and it is ſaid, that a miſpriſion is 
contained in every treaſon and felony whatſoever; and 


that, if the Ling ſo pleaſe, the offender may be pro- 
ceeded againſt for che miſpriſion only*. And 2 the 
lame principle, while the juriſdiction of the ſtarchamber 
lublifted, it was held that the king might remit a pro- 
ſecution for treaſon, and cauſe the delinquent to be cen- 
lured in that cours, merely for a high miſdemeſnor: as 
happened in the caſe of Roger earl of Rutland, in 43 
Fliz. who was concerned in the earl of Effex's rebel- 
lion“. Miſprifions are generally divided into two ſorts ; 
negative, which conſiſt in the concealment of ſomething 
which ought to be revealed ; and poſitive, which con- 
= the commiſſion of ſomething which ought not to 
e done. 


* Yearb.. 2 Ric. III. to» Hudſon 4 of the court ot 


Staundf, P. C. 37. Kel. 71. ſtar- chamber. MS. in Mu. 


1 Hal. P. GW 374. 1 Hawk. Brit. ; 
P. C. £5, 56. 1 g 
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- Nate, and not revealing it, was a capita 
rence, and other ſtates of Italy®, But it is now enacted by 
theſtatute 1 & 2 Ph. & Mar. c. 10. that a bare conceal- 
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I. Of che firſt, or negative kind, is what is called 
miſpriſcon of treaſon; con ſiſting in the bare knowledge 
and concealment of treaſon, without any degree of 
aſſent thereto: for any aſſent makes the party a princi. 
pal traitor; as indeed the concealment, which wa 
conſtrued aiding and abetting, did at the common law: 


in like manner as the knowledge of a que? againſt the 
crime at Flo. 


ment of treaſon ſhallbe only held a mifpriſion. This 
concealment becomes criminal, if the party apprized of 


the treaſon does not, as ſoon as conveniently may be, 


reveal it to ſome judge of aſſiſe or juſtice of the peace. 
But if there be any probable circumſtances of affent az 
if one goes to a treaſonable meeting, knowing beſore- 
hand that a conſpiracy is intended againſt the king; or 
being in ſuch company once by accident, and having 
heard ſuch treaſonable conſpiracy, meets the ſame com- 
Pany again, and hears more of is, but conceals it; thi 
is an implied aſſent in law, and makes the concealer 
guilty of actual high treaſon". 

There is alſo one poſitive miſprifion of treaſon, created 


ſo by act of parliament. The ſtatute 13 Eliz. c. 2. 


enacts, that thoſe who forge foreign coin, not current in 
this kingdom, their aiders, abettors, and procuren 


ſhall all be guilty of miſpriſion of treaſon. For, though 
the law 3 not put foreign coin upon quite the ſane 
footing as our own; yet if che circumſtances of trace 


concur, che falfifying it may be attended with conſe- 


quences almoſt _—y pernicious to the public; as the 
counterfeiting of Portugal money wouid be at preſent: 
and therefore the law has made it an offence jul belos 
capital, and that is all. For the puniſhment of miſpi 
For, of treaſon is loſs of the profits of lands during lil 
forfeiture of + ds, and impriſonment during lite! 


Whichtotalforfeitures ofthe goods was originally inflict 


© Guicciard. Hiſt. b. 3 & 13. © 1 Hawk. P. C. 56. 
41 Hal. P. C. 372. - | 1 Hal. P. C. 374 


ed while the offence amounted to principal treaſon, and 
ofcourſe included in it a felony, by the common law: 
and therefore is no exception to the general rule laid 
down in a former chapter*, that wherever an offence is 


puniſked by ſuch total forfeiture it is felony at the com- 


mon law. 


_ Miſprifion of felony is alſo theconcealment ofa ſelony 


which a man knows, but never aſſented to; for, if he 
aſſented, this makes him either principal or acceſſory. 
And the puniſhment of this, in a public officer, by the 
flatute Weſtm. 1. 3 Edw. I. c. 9. is impriſonment for a 
year and a day; in a common perſon, impriſonment 
for a leſs diſcretionary time; and, in both, fine and 
ranſom at the king's pleaſure : which pleaſure of the 
king muſt he obſerved, once for all, not to fignity any 
extrajudicial will of the ſovereign, but ſuch as is de- 
clared by his repreſentatives, the judges in his courts of 
juſtice ; ** vluntas regis in Curia, non in camera®.” 

There is alſo another ſpecies of negative miſpriſions: 
| namely, the concealing of treaſure trove, which belongs 
to the king or his grantees by prerogative royal ! the 


concealment of which was formerly puniſhable by 


death; but now only by fine and impriſonment“. 
II. Miſpriſions, which are merely poſitive, are 


generally denominated, conte mpts or high miſdemeſuers; 


of which | | : ON 

1. The firſt and principal is the mal adminiſtration 
of ſuch high officers, as are in public truſt and employ - 
ment. This is uſually puniſhed by the method of 
parliamentary impeachment ; wherein ſuch penalties, 
Mort of death, are inflicted, as to the wiſdom of the 


hoyſe of peers ſhall ſeem proper; conſiſting uſually of 


baniſhment, impriſonment, fi nes, or perpetual diſability. 


Hitherto alſo may be referred the effence of imbe aging 


© See page 94. 1 Glanv. J. I. c. 2. 
1 Hal, Fe. % r o᷑̃ . 
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122 Puzr1e Boox IV. 


the public money, called among the Romans peculaty;, 
which the Julian law puniſhed with death in a magiſ- 
trate, and with deportation, or baniſhment, in a private 
perſon'. With us it is not a capital crime, but ſubject 


ment. Other miſpriſions are, in general, ſuch con. 
tempts of the executive magiſtrate, as demonſtrate 
themſelves by ſame arrogant and undutiful behaviour 
towards the king and government. Theſe are 

2. Contempts againſt the king's prerogative. As, by 
refuſing to aſſiſt him for the good of the public; either 


] 
in his councils, by advice, if called upon; or in his 
wars, by perſonal ſervice for defence of the realn, g 
againft a rebellion or invaſion®. Under which cla } 

may be ranked the neglecting to join the pe camilutu 4 
or power of the county, beiug thereunto required by A 
the ſheriff or juſtices, according tothe ſtatute 2 Hen. V. pi 
c. 8, which is a duty incumbent upon all that are fiſteen G 
years of age, under the degree of nobility, and able Py 
to travel. Contenpts againſt the prerogative may allo * 
be, by preferring the intereſts of a foreign potentate to * 
thoſe of our own, or doing or receiving any thing tha a 
may create an undue influence in favour of ſuch extrin- Fr 
fic power; as, by taking a penſion from any foreign bl 
prince without the conſent of the king*. Or, by dil | 
obeying the king's lawful commands ; whether by writs 5 
iſſuing out of his courts of juſtice, or by a ſummons to oh 
attend his privy council, or by letters from the king to by 
a ſubject commanding him to return from beyond the Wi . 7 
ſeas, (for diſobedience to which his lands ſhall be ſciſet WF 1c, 
till he does return, and himſelf afierwards puniſhed) BF mei 
or by his writ of ze exeat regnum, or proclamation, WF . + 
commanding the ſubject to ſtay at home*. Diſabe- Wi 
dience to any of hes commands is a high miſpriftion WF + 1 
and contempt : and fo, laſtly, is diſobedience to au flat 
at of parliament, where no particular penalty is 2. — 
ſigned; for then it is puniſtiable, like the reſt o =, 
- 1 Toft. 4. 18. 9. © 3 Inſt. 144. Rat 
m 1 Hawk. P. C. 59. r Sec Vol. I. pag. 27%. 
» Lan). Eir. 315, - * 
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theſe contempts, by fine and impriſontment, ue the dite 


tion of the king's courts of juſtice®. 
e and miſpriſions againſt the king's perſon 


and government, may be by ſpeaking orwriting againſt | 


them, curſing or wiſhing him ill, giving out ſcandalous 
ſtories concerning them, or doing any thing that may 


tend to leſſen him in the eſteem of his ſubjects, may 


weaken his government, or mayraiſe jealouſies between 
him and his people. It has been alſo held an offence of 


this ſpecies to drink to the pious memory of a traitor ; 


or for a clergyman to abſolve perſons at the gallows, who 
there perſiſt in the treaſons for which they die: theſe 


being acts which impliedly encourage rebellion. And 
ſor this ſpecies of contempt a man may not only be fined 


and impriſoned, but ſuffer the pillory or other infamous 
corporal puniſhment\® : in like manner, as in the antient 
German empire, ſuch perſons as endeavoured to ſow 
ſedition, and difturb the public tranquillity, were con- 
demned to become the objects of public notoriety and 
deriſion, by carrying a dog ou their ſhoulders from 
one great town to another. 'The emperors Otho I. and 
Frederic Barbaroſſa inflicted this puniſhment on no- 
blemen of the higheſt rank“. 


4. Contempts againſt the king's itle, not amounting 9 


treaſon or praemunire, are the denial of his right to the 
crown in common and unadviſed diſcourſe; for if it be 


by adviſedly ſpeaking, we have ſeen* that it amounts to 


a jraemunire. This heedleſs ſpecies of contempt is 
however puniſhed by our law with fine and impriſon- 
ment. Likewiſe if any perſon ſhall in any wiſe hold, 
affirm, or maintain, that the common laws of this realm, 
not altered by parliament, ought not to direct the right 
of the crown of England; this is a miſdemeſnor, by 
ſtatute 13 Eliz. e. 1, and puniſhable with forfeiture of 
goods and chattels. A contempt may alſo ariſe from 
_ or neglecting to take the oaths, appointed by 
ſtatute for che better ſecuring the government; and yet 


1 Hawk. P. C. 60. * Mod. Un. Hiſt, xzi 5 
. I 5 page 91. E. a8. 119. 
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act ing in a pub office, placeof truſt, or other caPacity, 
for which the faid oaths are required to be taken; iz. 
thoſe of allegiance, ſupremacy, and abjuration: which 
muſt be taken within fix calendar months after admil. 
fion. The penalties for this contempt, inflicted by 
ſtatute 1 Geo. I. ft. 2. c. 13. are very little, if ary 
thing, ſhort of thoſe of a praemunire : being an inc 
paciĩty to hold the ſaid offices, or any other; to proſe. 
cute any ſuit; to be guardian or executor ; to take any 
legacy or deed of N and to vote at any elect ion for 
members of parliament: and after conviction the oſ. 
ſender ſhall alſo forfeit 5oo/. to him or them that will 
ſue for the ſame. Members on the foundation of any 
college in the two univerſities, who by this ſtatute ar: 
bound to take the oaths, muſt alſo regiſter a certificate 
thereof in the college regiſter, within one month after: 
otherwiſe if the ele * not remove him, and ele& 
another within twelve months, or after, the king may 
nominate a * to ſucceed him by his great ſeal ot 
ſign manual. Beſides thus taking the oaths for offices, 
any two juſlices of the peace may by the ſame ſtatute 
fummon, and tender the oaths to, any perſon whom 
they ſhall fuſpeRt to be diſaffected; and every perſon 
refuſing the ſame, who is properly called a non- juror, 
ſhall be adjudged a popiſh recuſant convict, and ſub- 
jected to the ſame penalties that were mentioned in a 
— chapter* : which in the end may amount to the 
alternative of abjuring the realm, or ſuffering death as 
a felon. So | | 
5. Contempts againſt the king's palaces or courts of 
Jef have been always looked upon as high miſpriſions: 
and by the antient law, before the conqueſt, fighting in 
the king's palace, or before the king's judges, was pu- 
niſhed with death”. So too, in the old Gothic con- 
ſtitution, there were many places privileged by law, 
quibus major reverentia et ſecuritas debetur, ut templa 
« et fudicia, quae ſana habebantur,arces et aula regi 


© « _-denique locus quilibet pracſente aut adventante rege“. 


1 
t See page 55» . * Stiernh, de jare Goth: 
4 Inſt, 140. LL. Alured. cap. 1.3.63 
84 ; BED 
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And at preſent, with us, by the ſtatute 33 Hen. Yar. -; 


c. 12. malicious ſtriking in the king's palace, wherein 


his royal perſon reſides, whereby blood is drawn, is 
puniſhable by perpetual impriſonment, and fine at the 


king's pleaſure ; and alſo with loſs of the offender's 


right hand, the ſolemn execution of which ſentence is 


preſcribed in the ſtatute at length. | 
But friking in the king's ſuperior courts of juſtice, 


in Weſtminſter-hall, or at the aſſiſes, is made ſtill more 


penal than even in the king's palace, The reaſon ſeems 


fo be, that thoſe courts being antiently held in the king's 


palace, and before the king himſelf, ftriking there in- 
cluded the former contempt againſt the king's palace, 


and ſomething more: vis. the diſturbance of public 


juſt ice. For this reaſon by the antient common law 
— the conqueſt“, ſtriking in the king's courts of 
juſtice, or drawing a ſword therein, was a capital 
felony : and our modern law retzins ſo much of the 


antient ſeverity as only to exchange the loſs of life for 


the loſs of the offending limb. Therefore a ſtroke or 
blow in ſuch a court of juſtice, whether blood be 
drawn or not, or even aſſaulting a judge fitting in the 
tourt, by drawing a weapon, without any blow ftruck, 
x puniſhable with the loſs of the right hand, impriſon- 
ment for life, and forfeiture of goods and chattels, and 
of the profits of his lands during life*. A reſcue alſo 
of a priſoner from any of the ſaid courts, without 
ſtriking a blow, is puniſhed*with perpetual impriſon- 


ment, and forfeiture of goods, and of the profits of 


Jands during life” : being looked upon as an offence of 
the ſame nature with the laſt ; but only, as no blow is 
actually given, the amputation of the hand is excuſed. 


For the like reaſon an affray, or riot, near the ſaid 


tourts, but out of their actual view, is puniſhed only 
wich fine and impriſonment, „ 


TAY Pg 0 ou a 
56. LL. Alurad. c. 7. 11 Hawk. P. C. 37. 
; * Staund, P. C. 38. 3 laſt, I 40% ” Eco, Car. 373. 
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Not only ſuch as are guilty of an actual violence. 
but*of threatening or reproachſul words to any judge | 
fitting in the courts, are guilty of a high miſpriſion, 
and have been puniſhed with large fines, impriſonment, 
and corporal puniſhment*. And, even in the inferior 
courts of the ing, an affray, or contemptuous beha- 
viour, is puniſhable with a fine by the judges there 
ſicting ; as by the ſteward in a court-leet, or the 
like“. | | | 
Likewiſe all ſuch, as are guilty of any injurious 
treatment to thoſe who are immediately under the 
protection of a court of juſtice, are puniſhable by fine 
and impriſonment : as if a man afaulis or threatens 
his adverſary for ſuing him, a counſellor or attorney for 
being employed againſt him, a juror for his verdict, or 
a gaoler or other miniſterial 1 for keeping him in 
cultody, and properly executing his duty* : which 
offences, when they proceeded farther than bare threats, 
were puniſhed in the Gothic conſtitutions with exile 

and forfeiture of goods“. 
Laſtly, to endeavour to difſuade a witneſs from 
giving evidence; to diſcloſe an examination before the 

rivy council; or, to adviſe a priſoner to fland mute ; 
(all of which are impediments of juſtice) are high 
miſpriſions, and contempts of the king's courts, and 
puniſhable by fine and impriſonment. And antiently it 
was held, that if one of the grand jury diſcloſed to any 
perſon indicted the evidence that appeared againſt him, 
he was thereby made acceſſory to the offence, if ſelo- 
ny; and in treaſon a principal. And at this day it is 
agreed, that he is guilty of a high miſpriſionꝰ, and li- 
able to be fined and impriſoned'. 


® Cro. Car. 803. : * See Bar. 212. 27 All. pl, 
* 1 Hawk. P. C. 58. 44. §. 4. fol. 138. 
2 , Inſt. 141. 142. {1 Hawk. F. C. 59. 


Stern. de jure Goth, J. 3. 6, 3. 
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CHAPTER: THE TEN TH. 


ox OFFENCES acainsr PUBLIC 
22 JUSTICE. | 


Tun E order of our diſtribution will next lead us to 
take into conſideration ſuch crimes and miſdemeſ- 
nors as more eſpecially affect the common-wealth, or 
public polity of the kingdom: which however, as well 
as thoſe which are peculiarly pointed againſt the lives 
and ſecurity of private ſubjects, are al ſo offences againſt 
the king, as the pater familias of the nation: to whom. 
it appertains by his regal office 2 the community, 
and each individual therein, from every degree f 
injurious violence; by executing thoſe laws, which the 
people themſelves in conjunction with him haveenaQted; 
or at leaſt have conſented to, by an agreement either 
expreſsly made in the perſons of their repreſentatives, 
or by a tacit and implied confent preſumed and proved 
by imme morial uſage. TEL 3 I | | 
Ihe ſpecies of crimes, which we have now before 
us, is ſubdivided into ſuch a number of inferior and 
ſubordinate elaſſes, that it would much exceed. the 
bounds of an elementary treatiſe, and be inſupportably 
tedious to the reader, were I to examine them all 
minute ly, or with any degree of critical accuracy. I 
ſhali therefore confice my :eif prircipally to general 
definitions or deſcriptions of this greatvariety of offences, 
and to the puniſhments :nflited by law for each parti- 
cular offence ; with now and then a ſew incidental ob» 
ſervations : referring the ſtudent for more particulars to 
other voluminous authors; who have treated of theſe 
ſuhjects with greater preciſion and more in detail, than 
is conſiſtent with the plan of theſe commentaries.” 
Ihe crimes and miſdem eſnors, that more eſpecially 
aſſet the comm.on-wealth, may be divided into five 
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ſpecies; vis. offences again ſt public ju/lice, againſt the 
Public peace, againſt public trade, againſt the public 
bealth, and againſt the public police or cecenomy : of 
each of which we will take a curſory view in their 
order. | | 
_- Firſt then, of offences againſt public fuffice : ſome 
of which are felonious, whoſe puniſhment may extend 
to death; others only e I ſhall begin wich 
thoſe that are moſt penal, and deſcend gradually to 
ſuch as are of leſs malignity. 5 
1. Imbezzling or vacating records, or falfifying 
certain other proceedings in a court of judicature, is a 
fe lonious offence againſt public juſtice, It is enacted by 
ſtatute 8 Hen. VI. c. 12. that if any clerk, or other 


| 
perſon, ſhall willfully take away, withdraw, or avoid } 
any record, or proceſs in the ſuperior courts of jultice 
in Weſtminſier-hall, by reaſon whereof the judgment 4 
ſhall be reverſed or not take effect ; it ſhall be felony : 
not only in the principal actors, but alſo in their pro- | 
curers andabettors. And this may be tried either in { 
the king's bench or common pleas, by a jury de medi. 8 
etate; half, officers of any of the ſuperior courts, and U 
the other half common jurors. Likewiſe by ſtatute 21 0 
Jac. I. c. 26. to acknowledge any fine, recovery, deed 0 
enrolled, ſtatute, recognizance, bail, or judgment, in ( 
the name of-another perſon not my to the Tame, is 25 
felony without benefit of clergy. hich law extends In, 
only to proceedings in the courts themſel ves: but by VI. 
ſtatute 4 W. & M. c. 4. to perſonate any other perſon oy 
(as bail) before any judge of aſſize or other commiſſ- 91 
oner authorized to fa bail in the country, is alſo felo- anc 
ny. For no man's property would be ſafe, it recorts gui 
might be ſuppreſſed or falſified, or perſons names be = 
falſely uſurped in courts, or before their public ot- 5 U 
ficers. ip 1 55 
2. To prevent abuſes by the extenſive power, 7 
which the law is obliged to repoſe in gaolers, it WWF © 
is enacted by ſtatute 14 Edw. III. c. 10. that if PU 
any gaoler by too great dureſs of imprifonment £1 
makes any priſoner, that le hath in ward, become 9 
| 1 
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an approver or an @ppellor againſt his will; that is, 
as we ſhall ſee hereafter, to accuſe and turn evidence 
againſt ſome other perſon; it is felony in the gaoler. 
For, as fir Edward Coke obſerves“, it is not lawful to 
induce or excite any man even to a Juſt accuſation of 
another; much lefs to do it by dureſs of impriſonment; 


| and leaſt of all by a gaoler, to whom the priſoner is 


committed for ſafe cuſtody. 

3 A third offence againſt public juſtice is ob/frufing 
the execution of lawful proceſs.. This is at all times an, 
offence of a very high and preſumptuous nature; but 
more particularly ſo, when it is an obſtruQtion of an 
arreſt upon criminal | hangs And it hath been holden, 
that the party oppoſi ng ſuch arreſt becomes thereby 
particeps cri minis; that is, an acceſſory in felony, a prin- 
cipal in high treaſon*. Formerly one of the greateſt 
obſtructions to public juſtice, both of the civil and cri- 
minal kind, was the multitude of pretended privileged 
places, where indigent perſons aſſembled together to 
ſhelter chemſelves from juſtice,( eſpecially in London and 
Southwark) under the pretext of their having been an- 
tient palaces of the crown, or the like“: all of which 
ſanctuaries for iniquity are now demoliſhed, and the op- 
poſing of any proceſs therein is made highly penal, by 
the ſtatutes 8 & 9 Will. III. c. 27, 9 Geo, I. c. 28. 
and 11 Geo. I. c. 22. which enaR, that perſons oppoſ- 
ing the execution of any procels in ſuch pretended pri- 
vileged places within the bills of mortality, or abuſing 
any officer in his endeavours to execute his duty therein, 
ſo that he receives bodily hurt, ſhall be guilty of telony, 
and tranſported for ſeven years: and perſons in dil- 
guiſe, joining in or abetting any riot or tumult on ſuch 
account, or oppoſing any proceis, or affaulting and 
abuſing any officer executing or for having executedthe 
lame, ſhall be felons without benefit of clergy. 

4. An eſcape of a perſon arreſted upon criminal pro- 
ceſs, by eluding the vigilance of his keepers beforehe is 
put in hold, is alſo an offence againſt public juſtice, and 
the party himſelf is punithable by fine or impriloament?, 


* 3 Inſt. 91. its environs; the Savoy; and 
b I Hawk. P. C. zzt. the Mint in Southwark, 
© Such as M bite- Frier, and 42 Hawk. P. C. 123. 
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But the officer permitting ſuch eſcape, either by negli- 


gence or connivance, is much more culpable than the 
priſoner ; the natural defire of liberty pleading ſtrong 
in his behalf, though he ought in ſtrictneſs of law to 
ſubmit himſelf quietly to cuſtody, till cleared by the 
due courſe of juſtice, Offieers therefore who, after 
arreſt, nrgligent'y permit a felon to eſcape,are alſo 2 
niſhable by fine* : but voluntary eſcapes, by conſent 
and connivance of the officer, are a much more ſerious 
offence : for it is generally agreed that ſuch eſcapes 
amount to the ſame kind of offence, and are puniſhable 
in the ſame degree, as the offence of which the pri- 
ſoner is guilty, and for which he is in cuſtody, whether 
treaſon, felony, or treſpaſs. And this whether he were 
actually committed to goal, or only under a bare ar- 
reſt". But the officer cannot be thus puniſhed, till the 
original delinquent hath aQual)y received judgment or 
been attainted, upon verdict, confeſſion, or outlawry, 
of the crime forwhich he was ſo committed or arreſted: 
otherwiſe it might happen, that the officer might be 
puniſhed for treaſon or felony, and the perſon arreſted 
and eſcaping might turn out to be an innocent man, 
But, before the conviction of the principal party, the 
officer thus neglect ing hrs duty may be fined and impri- 
ſoned for a miſdemeſnor*. 
$. Breach of priſon by the offender himſelf, when 
committed for any cauſe, was ſelony at the common 
law“: or even conſpiring to break it. But this 
ſeverity is mitigated by the ſtatute de frangentilu 
pri ſonam, 1 Edw. II. which enacts, that no perſon 
ſhall have judgment of life or member for break- 
ing priſon, unleſs committed for ſome capital offeuce. 
So that to break priſon and eſcape, when lawfully com- 
mitted for any treaſon or felony, remains ftill felony as 
at the common law ; and to break priſon, (whether it 
be the county gaol, the ſtocks, or other uſual place of 
ſecurity) when lawfully confinedupon any other inferiot 
charge, is ſtill puniſhable as a high miſdemeſnor by fine 
and impriſonment. For the flatute, which ordains that 


© x Hal. P. C. 600. Hawk. P. C. „ 
11 Hal. P. C. 590. 2 Hawk. h x Hal. P. C. 607. 
P. C. 134. | Brac. J. 3. c. 9. 
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ſuch offence ſhall be no longer capital, never meant to 
exempt it entirely from every degree of puniſhment', 
6. Reſcue is the forcibly and knowingly freeing ano- 

ther from an arreſt or impriſonment: and it is generally 
the fame offence in the ſtranger ſo reſcuing, as it would , 
have been in a paoler to have voluntarily permitted an 
eſcape. A reſcue therefore of one apprehended for 
ſelony, is felony; for treaſon, treaſon; and for a miſ- 
demeſnor, a miſdemeſnor alſo. But here likewiſe, as 
upon voluntary eſcapes, the principal muſt firſt be at 
tainted or receive judgment before the. reſcuer can be 
puniſhed 2 and for the ſame reaſon ; becauſe perhaps in 
fict it may turn out that there has been no offence com- 
itted*, By ſtatute 11 Geo. IT. c. 26. and 24 Geo. II. 
40. if five or more perſons aſſemble to reſcue any re- 
tailers of ſpirituous liquors, or to aſſault the informers 
zrainſt them, it is felony, and ſubject to tranſportation 
or ſeven years. By the ſtatute 16 Geo. II. c. 31. to con» 
ey to any priſonerin cuſtody for treaſon or felony any 
rms, inſtruments of eſcape, or diſguiſe, without the 
nowledge ofthe gaoler, though no eſcape be attempted, 
r any way to afliſt ſuch priſoner to attempt an eſcape, 
hough no eſcape be actually made, is felony, and ſub- 
&s the offender to tranſportation ſor ſeven years: or 
che priſoner be in cuſtody for petit larceny or other 
Pferior offence, or b with a debt of 100l. it is 
en a miſdemeſnor, puniſhable with fine and impriſon- | 
xent, And by ſeveral ſpecial ſtatutes', to reſcue, or 
tempt to reſcue, any perſon committed for the offences 
umerated in thoſe acts, is felony without benefit of 
ergy ; and to reſcue, or attempt to reſcue, the body 

a felon executed for murder, is ſingle felony, and 
bject to tranſportation for ſeven years. Nay, even if 
yy perſon be e, with any of the offences againſt 

e black act, 9 Geo. I. c. 22. and bug required by 
der of the privy council to ſurrender himlelf, neglects 
to do for fins days, both he and all that knowingly 
nceal, aid, abet, or ſuccour him, are felons without 
refit of clergy. | | 


2 Hawk. P. C. 128. * 1 Hal. P. C. Co. Foſt. 344. 
6 Geo. I. c. 23. (Tranſportation.) 9 Geo. I. c. 22. 
ck act.) 8 Ges. II. c. 20. (Deſtroying turnpikes, &c.) 19 
„ I. c. 34. (Smuggling.) 25 Geo. II. c. 37. (Murder.) 27 
. II. C. J 5. (Black- act.) ) 
Vox. IV. M | 1 
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7. Another eapitaloffen ce againſt public juſtice is the 


returning from tranſportation, or beigg ſeen at large in 
great Britain, before the expiration of the term for 
which the offender was ordered to be tranſported, or had 
agreed to tranſport himſelf. This is made felony with- 
out benefit of clergy in all caſes, by ſtatutes 4 Geo. l. 
c. 11. 6 Geo. I. c. 23. 16 Geo. II. c. 15. and 8 Geo. III. 
c. 15. as is alſo the aſſiſting them to eſcape from ſuch az 
are conveying them to the port of tranſportation. 

8. An eighth is that of ain a reward, under pre- 
tence of helping the owner. to his ſelen goods. This was 
a conirivance carried to a great ng of villany in the 
beginning of the reign of George the firſt : the confe- 
derates of the felons thus diſpoſing of ſtolen goods, ata 
cheap rate, to the owners themſelves, and thereby 
ſtifling all farther enquiry. The famous Jonathan Will 
had under him a well diſciplined corps of thieves who 
brought in all their ſpoils to him; and he kept a for 
of public office for reſtoring them to the owners at half 
price. To 28 which audacious practice, to the 
ruin and in defiance of public juſtice, it was enacted by 
ſtatute 4 Geo. I. c. 11. that whoever ſhall take a re- 
ward under the pretence of helping any one to ſtolen 

oods, ſhall ſuffer as the felon who ſtole them; unlei 
be cauſes ſuch principal felon to be apprehended and 
brought to trial, and alſo gives evidence againſt them, 
Wild, ſtill continuing in his old practice, was upon thi 
fatute at laſt convicted and executed“. | 

9. Receiving of ſtolen goods, knowing them to be ſitln, 
| bs alſo a high miſdemeſnor and affront to public juſtice 
We have ſeen in a former chapter“, that this offence, 
which is only a miſdemeſnor at common law, by the 
ſtatutes 3 & 4 W. & M.c.9. and 5 Ann. c. 31. make 
the offender acceſſory to the theft and felony. But be 
cauſe the acceſſory cannot in general be tried, unleh 
with the principal, or after the principal is convicted, the 
receivers by that means frequently eluded juſtice. To 
remedy which, it is enacted by ſtatute 1 Ann. c. 9 
and 5 Ann. c. 31. that ſuch receivers may ſtill be proſe 
cuted for amifdemeſnor, and puniſhed by fine and impre 
ſoument, though the principal felon be not before tak 


= $ce ſat, 6 Geo. I. c. 23. f. 9. * See pag. 38. 
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ſo a to be proſecuted and convicted. And, in caſe of 
receiving ſtolen lead, iron, and certain other metals, 


ſuch offence is by ſtatute 29 Geo, II. g. 30. puniſnable 


by tranſportation for fourteen years“. So that now the 


proſecutor has two methods in his choice; either to 
porn the receivers for the miſdemeſnor immediately, 


fore the thief is taken”; or to wait till the felon is - 


convicted, and then puniſh them as acceſſories to the 
felony. But it is provided by the fame ſtatutes, that 
he ſhall only make uſe of one, and not both of theſe 
methods of puniſhment, By the fame ſtatute alſo 29 
Geo. II. c. 30. perſons having lead, iron, and other 
metals in their cuſtody, and not giving a ſatisfactory 
account how they came by the ſame, ate guilty of a 
miſdemeſnor and puniſhable by fine or impriſonment. 
And by ſtatute 10 Geo. III. c. 48. all knowing receiv- 
ers of ſtolen plate or jewels, taken by robbery on the 
highway, or when a burglary accompanies the ſealing, 
may be tried as well . — as after the conviction of 
the principal, and whether he be in or out of cuſtody; 
and, if convicted. ſhall be adjudged guilty of felony, 
and tranſported for fourteen years [A] | | 
10. Of a nature fomewhat ſimilar to the two laſt is 
the offence of e- bete, which is where the party rob- 
bed not only knows the felon, but alſo takes his goods 


o Sec alfo ſtatute 2 Geo. III. e: 28. & 12. for the yuniſhm2nt 
of receivers of goods ſtulea by bum-boats, &c. in the Thames. 
r Foſter. 373. 3 : 
[A] By ſtatute 21 Geo. III. c. 68. the receiving any ſtolen 
copper, braſs, bell-metal, or utenſil, fixed to any building, or 
any iron rails or teacing {et up in any court or other place, is 
nude tranſportation for ſeven years, or three years unpriſonment 

to be kept to hard labour. Wen” 

By ſtatute 21 Geo. III. c. 69. the receiving ſtolen pewter of 
any kind is ſubjected to the like penalty, altho' the principal 
has not been convicted. | | | 

By 22 Geo. III. c. 58. the receiving any ſtolen goods (except 
lead, iron, copper, braſs, bell-metal and ſolder) is made a miſ- 
demeanour, puniſhable by fine and impriſonment, or whipping, 
as the court {hail appoint ; which ſhall exempttheoffender from 
being Jae, as acceſſory, altho' the principal be afterwards, 
convicted, and the offence ſhall appear to be grand larceny, ag 
fame greater offence. = h | SE 

| | M 2 
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| _ Hereunto may. alſo be referred another offence, of 
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again, or other amends, upon agreement not to proſe. 
cute. This is frequently called compounding of fee. 
ny, and ſormerly was held to wake a man an acceſſo- 
ry; but is now puniſhed only with fine and impriſer- 
ment*. This perverſion of juſtice, in the old Gothic 
conſtitutions, was liable to the moſt ſevere and infz. 
mous puniſhment. And the Salic law,“ latreni eum f. 
e milem habuit, qui furtum celare vellet, et occalte fin 
Jadice cem peſiticnem ejus admi tiere. By ſtatute 25 
Geo. II. c. 36. even to advertiſe a reward for the re- 
turn of things ftolen, with ro queſtions aſked, or 


words to the ſame purport, ſubjects the advertiſer and 


the printer to a ſorfeiture of 50). each. | 
11. Common harretry is the offence of frequemly ex- 
citing and ſtirring up ſuits and quarrels between his mas 
__ gefiy's ſubjects, eicher at law or otherwiſe*. The pu- 
niſhment for this offence, in a common perſon, is by 
fine and impriſonment: but if the offender (as is too 
frequently the cafe) belongs to the profeſſion ofthe lav, 

a barretor, who is thus able as well as ire to do 


miſchief, ought alſo to be diſabled ſrom practiſing ſor 


the future*. And indeed it is. enaRted by ſtatute 12 
Geo. I. c. 29. that if any one, who hath been convicted 
of forgery, perjury, 3 of perjury, or com- 
mon barretry, ſhall practiſe as an attorney, ſolicitor, 
or ageyt, in any ſuit ; the court upon complaint, ſhall 
examine it in a fummary way; and, if proved, ſhall 
direct the offender to be tranſported for ſeven years. 


equal malignity and audaciouſneſs ; that of ſuing ano- 
ther in the name of a fictitious plaintiff: either une not 
in being at all, or one who is ignorant of the ſuit. 
This offence, if committed in any of the king's ſupe 
rior courts, is left, as a high contempt. to be puniſhed 
at their diſcretion. But in courts of a lower degree, 
where the crime is equally pernicious, but the authority 
of the judges not equally extenſive, it is directed by 


. Ratute 8 Eliz. c. 2, to be puniſhed by fix months impri - | 


ſonment, and treble damages to the party injured. 
12. Maintenance is an offence, thatbears a near re- 
Lation to the former; being an officious intermeddling 


I Hawk. P. C. 129. 1 Hawk. P. C. 243 · 
7 Stiernh. a jure Goth, I. 3. c. 5. il. 244 | 
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in a ſuit. that no way belongs to one, by maintaining 
or aſſiſting either party with money or otherwiſe, to 
proſecute or defend it“: a practice that was greatly 
encouraged by the firſt introduction of uſes”. This is 
an offence againſt public juſtice, as it keeps alive ſtrife 
and contention, and perverts the remedial proceſs of 
the law into an engine of oppreſſion. And therefore, 
by the Roman law, it was a ſpecies of the cri men fal/; 
to enter into any confederacy, or do any act to ſup- 
port another's lawſuit, by money, witnetles, or patro- 
nage*, A man may however maintain the ſuit of his 
near kinſman, ſervant, or poor neighbour, out of 
charity aad compaſſion, with impunity. Otherwiſe 
the puniſhment by common law is fine and imptiſon- 
ment?; and by the ſtatute 32 Hen. VIII. c. 9. a for- 
ſeiture of ten pounds. e 

13. Champerty, campi-par#tio, is a ſpecies of main-- 
tenauce, and puniſhed in the fame manner“: being a 
bargain with a plaiutiff ordefendant campum partire, to 
divide the land or other matter ſued for between them, 
if they prevail at law; whereupon the champertor is 
to carry on the party's ſuit at his own expence.* Thus 
champart, in the French law, fignifiesa ſimilar diviſion. | 
of profits, being a part of the crop annually due to the 
landlord by bargain or cuſtom. In our ſenſe of the 
word, it fignities the purchaſing of a ſuit, or right of. 
ſuing : a practice - ſo much abhorred by our law, that 
it is one main reaſon why a cheſe in action, or thing of 
which one hath the right but not the poſſeſſion, is not 
allignable at common law; becauſe no man ſhould 
purchaſe any pretence to ſue in another's right, Theſe 
peſts of civil ſociety, that are perpetually endeavouring 
o diſturb the repoſe of their neighbours, and offi ciouſlx 
interfering in other men's quarrels, even at the hazard 
of their own fortunes, were ſeverely animadverted on 
by the Roman law: gui improbe caunt in alienam li. 
" tem, ut quicquid ex condemnatimne in rem ipſius reulacm 
* fucrit inter eos communicaretur, lege Julia de vi pri- 
* vata tenentur ; and they were puniſhed by the for- 
feiture of a third part of their goods, and perpetual in- 


* Hawk. P. C. 249 Bil. 237. "OY 
Dr. & St. 203. Stat. of conſpirat. 33. Edw. I. 
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11 Hawk. P. C. 255. | wo 7 | 
| M z 


- 


i 


"TS . N Boox 1, 


ſamy. Hitherto alſo muſt be reſerred the proviſion of 
the ſtatute 32 Hen. VIII, e. 7 that no one ſhallſell o 
purchaſe any pretended right or title to land, unlef 
G the vendor hath received the profits thereof for ore 
whole year before ſuch grant, or hath been in aQui 
- poſſeſſion of the land, or of the reverſionor remainder, 
on pain that both purchaſor and vendor ſhall each for. 
feit the value of ſuch land to the king and the proſecu- 
for. Theſe offences relate chiefly to the commence. 
ment of civil ſuits 2: but 
14. The compounding of informations upon penal ſtz- 
tutes are an offence of an equivalent nature in criminal 
cauſes ; and are, beſides, an additional miſdemeſnc 
againſt public juſtice, by contributing to make the lam 
odiovus to the people. At once therefore to diſcourage 
malicious informers, and to provide that offences, when 
once diſcovered, ſhall be duly proſecuted, it is ena@- 
ed by ſtatute 18 Eliz. c. * 5 if any perſon, inform- 
ing under pretence of any penal law, makes any con- 
poſition without lea ve of the court, or takes any mo- 
>, ney or promiſe from the defendant to excuſe hin, 
* W demonſtrates his intent in commencing the pro 
| Jecution to be merely to ſerve his own ends, and nct 
for the public good) he ſhall forfeit 10/, ſhall Rand 
two hours on the pillory, and ſhall be for ever diſable 
to ſue on any popular or penal ſtatute. | 
15. A conſpiracy alſo to indict an innocent man of 
- felony falſely and maliciouſly, who is accordingly indid. 
ed and acquitted, is a farther abuſe and perverſion > 
blic juſtice ; for which the party injured may either 
have a civil action by writ of conſpiracy, (of which ve 
| 2 in the preceding hook“) or the conſpirators, fot 
78 ere muſt be at leaſt two to forma conſpira cy, may be 
. indicted at the ſuit of the king, and were bythe antie 
common law“ to receive what is called the vi/lenn 
Judgment; viz. to loſe their liberam legem, whereby 
they are diſcredited and diſabled as jurors or wit 
neſſes; to forfeit their goods and chattels, and land 
for life; to have thoſe lands waſted, their houſe 
raſed, their trees rooted up, and their own bodia 
committed ta priſon.* But it now is the better 
opinion, that the villenous judgment is by lory 


e See Vol. III. pag. 126. © ; Hawk. P. C. 193 
0 Bro, Abr. bo ——_ 28, | 
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for ſome ages : but inſtead thereof the delinquents are 


any money or other valuable chattels. This is puniſh- 


he ſuit is paſt its commencement, and come to trial. 


committed when a /awful oath is adminĩ ſtered, in ſome 
fudicial proceeding, to a perſon who ſwears wilfully, 


breach of them. For which reaſon it is much to be 


ſurprise, or the like: it alſo muſt be in ſome point 
material to the __ in diſpute ; for if it only be 
1 


extrajudicial oaths before mentioned. Subornation of 


Aloe become obſolete: it not having been pronounced 


uſually ſentenced to impriſonment, fine and pillory. 
To this head may be referred the offence of ſending 
letters, threatening to accuſe any perſon of a crime 

niſhable with death, tranſportation, pillory, or other 
infamous puniſhment, with a view to extort from him 
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able by ftatute 30 Geo. II. c. 24. at the diſcretion of 
the court, with fine, impriſonment, pillory, whipping, 
or tranſpurtation for ſeven years, Ye” | 

16. The next offence againſt public juſtice is when 


r 


And that is the crime of wilful and corrupt peryury; 
which is defined by Sir Edward Coke * 9 
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abſolutely, and falſely, in a matter material to the iſſue 
or point in queſtion, The law takes no notice of any 
perjury but ſuch as is committed in ſome court of juſ.- 
tice, having power to adminiſter an oath; or before 
ſome magiſtrate or proper officer, inveſted with a ſimi- 
lar authority, in ſome proceedings relative to a civil ſuit 
or a criminal proſecution : for it eſteems all other oaths 
unneceſſary at leaſt, and therefore will not puniſh the 


queſtioned, how far any magiſtrate is juſtifiable in ta- 
ing a voluntary affidavit in any extrajudicial matter, as 
is now too frequent upon every petty occafion : fince it 
is more than, poſſible, that by ſuch idle oaths a man may 
frequently in foro conſcientiae incur the guilt, and at the 
ſame time evade the temporal penalties, of perjury, 
The perjury muſt alſo be corrupt, (that is, committed 
malo anime, wilful, poſitive, and abſolute ; not upon 


in 
ſome trifling collateral cireumſtance, to which no re- 
gard is paid, it is no more penal than in the voluntary 
perjury is the offence of procuring another to take fuck 


© 3 Inſt, 164. 
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a falſe oath, as conſtitutes perjury in the principal. 


The puniſhment of perjury and ſubornation, at com- 


mon law, has been various. It was antiently death ; 
afterwards baniſhment, or cutting out the tongue ; then 
forfeiture of goods ; and now it 1s fine and impriſon- 
ment, and never more to be capable of bearing teſti- 
But the ſtatute 5 Eliz. c. 9. (if the offender 
be proſecuted thereon) inflicts the penalty of perpetual 
infamy, and a fine of 40l. on the ſuborner ; and in de- 
fault of payment, impriſonment for fix months and to 
ſtand with both ears nailed to the pillory. Perjury it» 


ſelf is thereby puniſhed with fix months impriſonment, + 


perpetual infamy, and a fine of 2ol. or to have both 


ears nailed to the pillory. But the proſecution is uſu - 


ally carried on for the offence at common law; eſpe» 
cially as, to the penalties before inflicted, the ſtatute 
2 Geo. II. c 25. ſuperadds a power, for the court to 
order the offender to be ſent to the houſe of correction 
for a term not exceeding ſeven years, or to he tranſ- 
ported for the ſame period; and makes it felony with» 
out benefit of clergy to return or eſcape within the time. 
It has ſometimes been wiſhed, that perjury, at leait 


upon capital accuſations whereby another's life has been 


or might have been deſtroyed, was alſo rendered capi- 


tal, upon a principal of retaliation ; as it is in all caſes 


by the laws of France. And certainly the odiouſneſi 
of the crime pleads ſtrongly in behalf of the French 
law. But it is to be conſidered, that there they admit 
witneſſes to be heard only on the fide of the profecu- 
tion, and uſe the rack to extort a confeſſion from the ac- 
cuſed. In ſuch a conſtitution therefore it is neceflary 


to throw the dread of capital puniſhment into the other 


ſcale, in order to keep in awe the witneſſes for the 
crown ; on whom alone the priſoner's fate depends : 
ſo natural does one cruel law beget another, But cor- 
| ral and pecuniary puniſhments, exile and perpetual 

infamy, are more ſuited to the genius of the Engliſh 
law; where the fact is openly diſcuſſed between wit- 
neſſes on beth ſides, and the evidence for the crown may 


be contradicted and diſproved by thoſe of the priſoner, 
* 3 laſt, 163. v Monteſq, Sp. L. b. 29. ch. 11. 
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Where indeed the death of an innocent perſon has ae- 
tually been the conſequence of ſuch wilſul perjury, it 
falls within the guilt of deliberate murder, and de- 
ferves an equal e eee which our antient law in 


fact inflited', But the mere attempt to deſtroy life by 


other means not being capital, there is no reaſon that an 
attempt by perjury ſhould ; much leſs that this crime 
ſhould in al{ judicial caſes be puniſhed with death; 
For to multiply eapital puniſhments leſſens their effect, 
when applied to crimes of the deepeſt dye; and, de- 
teſtable as perjury is, it is not by any means to be com- 
pared with ſome other offences, for which only death 
can be inflicted : and therefore it ſeems already (except 
perhaps in the inſtance of deliberate murder by per- 
jury) very properly puniſhed by our preſent law; 
which has adopted the opinion of Cicero“, derived 
from the law of the twelve tables, ** perfurii prena di- 
« vina, exitium 3 humane, dedecus.” | 


1 

oublic juſtice; which is when a judge, or other perſon 
concerned in the adminiſtration of juſtice, takes an 

| undue reward to influence his behaviour in his office", 
In the eaſt it is the 6uſtom never to petition any ſuperior 
for juſtice, not excepting their kings, without a preſent. 
This is calculated for the genius of deſpotic countries; 
where the true principles of government are never un- 
derſtood, and it is imagined that there is no obligation 
from the ſuperior to the inferior, no relative duty ow- 
ing from the governor to the governed. The Roman 
law, though it contained many ſevere injunctions * 
bribery, as well ſor ſelling a man's vote in the ſenate 
or other public aſſembly, as for the bartering of com- 


ſtance, it tacitly encouraged this practice; allowing 


did not in the whole exceed a hundred crowns in the 
Jear” ; not conſidering the inſinuating nature and 
gigantic progreſs of this vice, when once admitted, 
Plato therefore more wiſely, in his ideal republic”, 
| Britton, c. g. 
* te Lep. 2. 9. 
! 1 Hawk. P. C. 168. 


/ 


M. 46. 11. 6. 
55 * de Leg. 1. 1%, 


. Bribery is the next ſpecies of offence againſt 


mon juſtice, yet, by a ſtrange indulgence in one in- 


che magiſtrate to receive ſmall preſents, provided they 
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orders thofe who take preſents for doing their duty w be 
puniſhed in the ſevereſt manner: And by the laws of 
Athens he that offered was alſo proſecuted, as well as 
he that received a bribe *. In England this offence of 
taking bribes is puniſhed, in inferior officers, with fine 
and impriſonment; and in -thoſe who offer a bribe, 
though not taken, the ſame . But in Judges, eſpecial. 
ly the ſuperior ones, it hath been always ood upon 
as fo heinous an offence, that the chief juſtice Thorp 
was hanged for it in the reign of Edward III. By a 
ſtatute * 11 Hen. TV. all judges and officers of the king, 
convicted of bribery, ſhall forfeit treble the bribe, be 
Es at the king's will, and be diſcharged from the 
. king's ſervice for ever. And ſome notable example: 
have been made in parliament, of perſons in the high- 
eſt ſtations, and otherwiſe very eminent and able, but 
contaminated with this ſordid vice. we” 
-18. Embracery 1s an attempt to influence A jury cor- 
ruptly to one ſide by promiſes, perſuaſions, entreatics, 
money, entertainments, and the like“. The puniſh- 
ment for the perſon embracing is by fi ne and impriſon- 
ment; and for the juror ſo embraced, if it be by tak- 
ing money, the puniſhment is (by divers ſtatutes of the 
reign of Edward III.) perpetual infamy, impriſon- 
ment for a year, and forfeiture of the tenfold value. 
19. The fal/e verdi# of jurors, whether occaſioned 
by embracery or not, was antiently con ſidered as cri- 
minal, and therefore exemplarily punithed by attairt 
in the manner formerly mentioned“. | 
20. Another offence of the ſame ſpecies is the 7. 
genceof public offi ers, entruſted with the acminitlratio! 
of juſtice, as ſheriffs, coroners, conſtables and the like: 
which makes the offender liable to be fined ; and in 
very notorious caſes will amount to a forteiture of his 
office, if it be a beneficial one*, Allo the omitting to 
apprehend perſons, offering ſtolen iron, lead, and other 
metals to fale, is a miſdemeſnor, and puniſhable by a 


„Pott. Antiq. b. 1. e. 23. 1 Hawk. P. C. 289. 
z Inſt. 147. » Sce Vol. III. pag. 402, 453. 
« lid. 146. | tx Hawk. P. C. 168. 
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ſtated fine, or impriſonment, in purſuance of che ſtatute 
29 Geo. Il. c. 30. 33 

21. There is yet another offence againſt public juſtice, 
which is a crime of deep malignity ; and fo much the 
deeper, as there are many opportunities of putting it in 
practice, and the power and wealth' of the offenders 
may often deter the injured from a legal proſecution. 
This is the oppre/ſen and tyrannical paruality of judges, 
juſtices, and other magi/irates, in the adminiſtration and 
under the colour of their office. However, when pro- 
ſecuted, either by impeachment in parliament, or by 
information in the court of king's bench, (according to 
the rank of the offenders) it is ſure to be ſeverely 


puniſhed with forfeiture of their offices, (eicher conſe- 


quential or immediate) fines, impriſonment, or other 
diſcretionary cenſure, regulated by the nature and ag- 
gravations of the offence committed. | | 

22. Laſtly, ex/ortion is an abuſe of public juſtice, 
which conſiſts in any officer's unlawfully taking, by co · 
Jour of bis office, from any man, any money or thingof 
value, that 1s not due to him, or more than is due, or 
before it is due®. The puniſhment is fine and impriſon- 
ment, and ſometimes a forfeiture of the affi ce. 


* x Hawk. P. C. 170, 
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CHAPTER THE KILEVENT He 
5 / | 733 


Or OFFENCES f. Tus PUBLIC 
. | PEACE. 


: V V E are next to conſider offences againſt the public 
peace ; the conſervation of which is intruſted to 
the king and his officers, in the manner and for the 


reaſons which were formerly mentioned at large“. 


Theſe offences are either ſuck as are an actual breach 
of the peace; or conſtructively ſo, by tending to 
make others break it. Both of theſe ſpecies are alſo 
either felonious, or not felonious. The felonious 
breaches of the peace are ſtrained up to that degree of 
malignity by virtue of ſeveral modern ſtatutes : and 
particularly, | | i 

I. The riotous aſſembling of twelve perſons, or more, 
and not diſperſing upon proclamation. This was firſt 
made high treaſon by ſtatute 3 & 4 Edw. VI. c. 5, 
when tbe king was a minor, and a change in religion 
to be effected: but on ſtatute was repealed by ſtatute 


1 Mar, c. 1. among the other treaſons created fince the 


25 Edw. III; though the prohibition was in ſubſtance 


re- enacted, with an inferior degree of puniſhment, by 
ſtatute 1 Mar, ft, 2. c. 12. which made the ſame of- 
fence a ſingle felony. Theſe ſtatutes ſpecified and par- 


ticularized the nature of the riots they were meant to 
ſuppreſs ; as, for example, ſuch as were ſet on foot 
with intention to offer violence to the privy council, or 


to change the laws of the kingdom, or for certain other 
ſpecific purpoſes : in which caſes, if the perſons were 


commanded by proclamation to _—_— and they did 
Mary made felony, 
but within the benefit of clergy ;- and alſo the act in- 


not, it was by the ſtatute of 


demnified the qe officers and their aſſiſtants, if they 
killed any of the mob in endeavouring to ſuppreſs ſuch 
riot, This was thought a neceſſary ſecurity in that 
ſanguinary reign, when popery was intended to be rc» 


«Vol, I. pag. 118. 278. 
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eſtabliſned, which was like to produce great diſcon- 
tents: but at firſt it was made only for a year, and 
was afterwards continued for that queen's life. And, 7 
by ſtatute 1 Eliz. c. 16. when a reformation in religion | = 
was to be once more attempted, it was revived and con- 
tinued during her life alſo; and then expired. From 
the acceſſion of James the firſt to the death of queen 
Anne, it was never once thought expedient to revive 
it: but in the firſt year of George the firſt, it was 
judged neceſſary, in order to ſupport the execution of 
the act of ſettlement, to renew ir, and at one ſtroke to 
make it perpetual, with large additious. For, whereas 
the former acts expreſsly defined and ſpecified what 
ſhould be accounted a riot, the ſtatute 1 Geo. I. c. 5. 
enacts, generally, that if any twelve 7 are un- 
lawfully aſſembled to the diſturbance of the peace, and 
any one g of the peace, ſheriff, under-ſheriff, or 
mayor of a town ſhall think proper to command them 
by proclamation to diſperſe, if they contemn his or- 
ders and continue together for one hour afterwards, 
ſuch contempt ſhall be felony without benefit of clergy. 
And farther, if the reading of the proclaniation be. by 
force oppoſed, or the reader be in any manner wilfully 
hindered from the reading of it, ſuch oppoſers and 
hinderers are felons without benefit of clergy : and all 
perſons to whom ſuch proclamation ought 10 have been 
made, and knowing of ſuch hinderance, and not diſ- 
perſing, are felons without benefit of clergy. There is 
the like indemnifying clauſe, in caſe any of che mob 
be unfortunately killed in the endeavour to diſperſe 
them; being copied from the act of queen Mary. 
And by a ſubſequent clauſe of the new act, if any per- 
ſon, ſo riotouſly aſſembled, begin even before procla · 
mation to pull down any church, chapel, meeting- 
houſe, dwelling-houſe, or out-houſes, they ſhall be 
felons without benefit of clergy. . 

2. By ſtatute 1 Hen. VII. c. 7. unlawful hunting in 
any legal ſoreſt, park, or warren, not being the king's 
property, by night, or with painted faces, was declared 
to be ſingle felony. But now by the ſtatute 9 Geo. I. ce 
22. to appear armed in any inc loſed foreſt or place 
where deer are uſually Kept, or in any warren for hares 
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or down, by day or night, with faces blacked or other. 
wiſe diſguiſed, or (being ſo diſguiſed) to hunt, wound, 
Eill, or ſteal any deer, to rob a warren, or to ſteal fiſh, 
or to procure by gift or promiſe of reward ary perſon 
to join them in ſuch unlawſul ad, is felony without be- 
netic of clergy. | mention theſe offences in this place, 
not on account of the damage thereby: done to private 
property, but of the manner in which that damage i; 
committed; namely, with the face blacked or with 
other diſguiſe, aud being armed with offenfive weapons, 
to the breach of the public peace and the terror of hi 
ma jeſty's ſubjects. | + 
3. Alſo by the ſame ſtatute 9 Geo. I. c. 22. amended 1 
by ſtatute 27 Geo, II. c. 15. knowingly to ſend any ie. 
ter without a name, or with a fiftitious name, demanding 
money, veniſon, or any other valuable thing, or tkreet- 
ening (without any demand) to kill any of the king's 10 
ſubjects, or to fire their houſes, out-houſes, barns, or 
Ticks, is made felony without benefit of clergy, Thy Th 
5 K was formerly high treaſon by the ſtatute 8 Hen. 
C. O. - by | 

4. To pull down or deſtroy any Jock, fluice, or fluud- 
gate, — . by authority of parliament on a rare 
river, is by ſtatute 1 Geo. II. ft. 2. c. 19. made felony, 

uniſhable with trarſportation for ſeven years T1 
By the ſtatute 8 Geo. II. c. 20. the offence of deſtroy: 
ing ſuch works, or reſcuing any perſon in cuſtody for 
the ſame, is made felony without benefit of clergy ; and 
it may be enquired of and tried in any adjacent county, 
as if the fact had been therein committed. By the ſta- | 
tute 4 Geo. III. c. 12. maliciouſly to damage or deſtroy © 1 
any banks, ſluices, or other works on ſuch. navigable 
river, to open the floodgates, or otherwiſe obſtruct the 
navigation, is again made felony, puniſhable with 
tranſportation for ſeven years. And by the ſtatute 7 Geo. Not © 
III. c. 40. (which repeals all former acts relating to 
turnpikes) maliciouſly to pull down or otherwiſe deſtroy ce 
any turnpike gate, or fence, toll-houſe, or weighing- . to: 


or conies, or in any high road, open heath, common, 
8 


— 


[al This latute of I Geo. II. ft. 2. e. 1 . aſter ſereral cu, reafte 
nances, was luffercd to expire in 1748. Ipikt 
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engine thereunto belonging, erected by authority of 
arliament, or ro reſcue any perſon in cuſtody for the 
ame, is made felony without benefit of clergy ; and 
the indictment may be inq̃uired of and tried in any ad- 
jacent county [c]. The remaining offences againft the 
public peace are merely miſdemeſnors, and no felonies 


3 | | 
5. Aﬀeays, (from afrater, to terrify) are the fighting 
of two or more perſons in ſome public place, to the 
terror of his majelty's ſubjects : for, if the fighting be 
in private, it is no affray but an a//zult *. Affrays may 
be ſuppreſſed by any private perſon preſent, who is 
zuliebe in endea vouring to part the combatants, 
whatever conſequence may enſue*, But more eſpe- 
cially the conſtable, or other ſimilar officer, however 
denominated, is bound to keep the peace; and to that 
purpoſe may break open doors to ſuppreſs an affray, or 
apprehend the affrayers ; and may either carry them 
before a juſtice or impriſon them by his own authority 
for a convenient ſpace till the heat is over; and may 
then perhaps alſo make them find ſureties for thepeace®. 
The puniſhment of common affrays is by fine and im- 
priſonment ; the meaſure of which muſt be ap, ak 
by the circumftances of the caſe : for, where there is 
any material * the puniſhment proportion- 
Wbly increaſes. As where two perſons — and de- 
iberately engage in a duel : this being attended with 
an apparent intention and danger of murder, and 
deing a high contempt of the jullice of the nation, is 
ſtrong aggravation of the affray, though no miſchief 


| Ws actually enfued*, Auother aggravation is, when 

1 | i 

i Hawk. P. C. 134. 4 Bid. 137. 

3416. Did. 138. 

le r _ ECP "HERA 
le] This ſtatute of 5 Geo. III. c. 49. is repealed by the 13 

* 0. II. c. 84. and thereby the offence is made felony, and 


ranſportation for ſeven years, or impriſonment for any time 
ot exceeding three years, at the diſcretion of the judge / 
{d) [The'ſtatute of 13 Geo. III. c. 84. except ſuch parts 
dereof as dave been repealed, varied, or altered, by any ſubſe- 
ent acts of parliament, is extended by ſtatute 21 Geo. IN. c. 
b. to all acts of parliament which have been made fince the 
— Na _ log the ſaid act of 13 Geo. III. and which —— 
ter de made for amending and repairing any particu 
pike reads in England.] , i 15 


N 2 


brawl, in a church or church yard, 
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thereby the officers of juſtice are diſturbed in the due 


execution of their office : or where a reſpect to the 
ee place ought to reſtrain and regulate men's 
behaviour more than in common ones; as in the king's 
court, and the like. And upon the ſame account alſo 
all affrays in a church or church- yard are eſteemed 
very heinous offences, as being indignities to him to 
whoſe ſervice thoſe places are conſecrated. 'There- 
fore mere quarrelſome words, which are neither an 
affray nor an offence in any other place, are penal here, 
For it is enacted by ſtatute 5 & 6 Edw. VI. c. 4. that 
it any perſon ſhall, by words nfo Jeet, chide, or 

the ordinary ſhall 
ſiſpend him if a layman, ab ingreſſi ecclefiae (a) ; ard 
if a clerk in orders, from the miniſtration of his office 
during pleaſure. And if any perſon in ſuch church 
or church yard proceeds to fmite or lay violent han 
upon another, he thall be excommunicated 1% fad; 
or if he ftrikes him with a weapon, or draws aiy 
weapon with intent to ſtrike, he ſhall, beſides ex- 
communication (being convicted by a jury) have one 
of his ears cut off; or, having no ears, be branded 


| 
with the letter F in his cheek. Two perſons may be 
guilty of an affray ; but, | | D 
6. Riots, routs, and unlawful aſſenblies, muſt have ; 
three perſons at leaſt to coaſtitute them. An wnlaufu 0 
aſſembly is when three, or more, do aſſemble then- 
ſelves together to do an unlawful act, as to pull down £ 
incloſures, to deſtroy a warren or the game therein; s 
and part without doing it, or making any motion to- f 
wards itf. A reut is where three or more meet to d 5 
gan unlawful act upon a common quarrel, as forcib i - 
breaking down fences upon a right claimed of comno: Wl 
or of way: and make Game advances towards it*, 4 of 
riat is where three or more actually do an unlavtu 0 
act of violence, either with or without a common caut I be 
or quarrel “ as if they beat a man, or hunt and Eil 111 
(a) By ſtatute 27 Geo. III. c. 44. ſect. 2. no ſuit ſhall be be 
commenced in any eccleſiaſtical court for ſtriking or vrawlig 4 
in any church or churchyard after the expiration of eight caler y 
dar months from the time when ſuch offence ſhall have bl be 


committed. | | | 
466. k 3 Inſt, 176, 
© Bro, Abr. t, Riot, 4, 5. ig | 


Ch. _ | W © . 147 


game in another's park, chaſe, warren, or liberty; 
or do any other unlawful act with force and violence; 
or even do a lawful act, as 2 a nuſance, in a 
violent and tumultuous manner. The puniſhment of 
unlawful afſemblies, if to the number of twelve, we 

| have juſt now ſeen, may be capital, according to the 
circumſtances that attend it; but, from the number of 
three to eleven, is by fine and impriſonment only. The 
fame is the caſe in riots and routs by the common law; 
to which the pillory in very enormous caſes has been 
ſometimes ſuperadded', And by the ſtatute 13 Hen. 
IV. c. 2 any two juſtices, together with the ſheriff or 
under»ſheriff of the county, may come with the poſſe 
comitatus, if need be, and ſuppreſs any ſuch riot, aſ- 
ſembly, or rout, arreſt the rioters, and record -upon 
the ſpot the nature and circumſtances of the whole 
W which record alone ſhall be a ſufficient 
conviction of the offenders. In the interpretation of 
which ſtatute it hath been holden, that all perſons, no- 
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blemen and others, except women, clergymen, perſons 1 
decrepit, and infants under fifteen, are bound to at- Wn 
tend the juſtices in ſuppreſſing a riot upon pain of fine 1 
and impriſonment; and that any battery, wounding. x 
or killing the rioters, that may happen in ſuppreſſing "oo 

: the riot, 1s juſtifiable*. So that our antient law, pre- 5 

vious to the modern riot act, ſeems pretty well to have a 

i guarded againſt any violent breach oſ the public peace; x 

, eſpecially as any riotous aſſembly on apublic or general mY 

/ account, as to redreſs grievances or pull down all in- . 

4 cloſures, and alſo reſiſting the king's forces if ſent to [Es 

N keep the peace, may amount to overt acts of high trea- 

l ſon, by levying war againſt the king. | 


J. Nearly related to this head of riots is the offence 
N of tumullucus . which was carried to an 
enormous height in the times preceding the grand re- 
e bellion. Wherefore by ſtatute 13 Car. II. ſt. 1. c. 5. 
it is enacted, that not more than twenty names fhall 
be figned to any petition to the king or either houſe of 
ing pum for any alteration of matters eſtabliſhed 
y law in church or ſtate ; unleſs the contents thereof 
de previouſly approved, in the country, by three juſtices 
it Hawk. P. C. 159, K 1 Hal. P. C.495. 2 Hawk, P. C. 161. 


1 


148 PU z cad: Boox IV. 


or the majority of the grand Jury at the aſſiſes or 
quarter-ſeffions; and in London by the lord mayor, 
aldermen, and common council“: and that no petition 
ſhall be delivered by a company of more than ten 
perſons : on pain in either eile of incurring a penalty 
not exceeding 100/, and three months impriſonment. 
8. An eighth offence againſt the public peace is that 
of a forcible entry or detainer; which is committed by 
violently taking or keeping poſſeſſion of lands and te- 
nements, with menaces, force, and arms, and without 
the authority of law. This was formerly allowable to 
every perſon diſſeiſed, or turned out of poſſeſſion, 
unleſs his entry was taken away or barred by his own 
neglect, or other circumftances; which were explained 
more at large in a former volume: But this being 
ſound very prejudicial to the public peace, it was 
thought neceſſary by ſeveral ftatutes to reftrain all per- 
ſons from the uſe of ſuch violent methods, even of 
doing themſelves juſtice ; and much more if they have 
no juſtice in their claim”. So that the entry now al- 
lowed by law is a peaceable one; that forbidden is 
ſuch as is carried on and maintained with force, with 
violence, and unuſual weapons. By the ſtatute 5 Ric. 
II. Rt. 1. c. 8. all forcible entries are puniſhed wich 
impriſonment and. ranſom at the king's will. And 
by the ſeveral ſtatutes of 15 Ric. II. c. 2. 8 Hen. VI. 
e. 9. 31 Eliz. c. 11. and 21 Jac. I. c. 15. upon any 
forcible entry, or forcible detainer after peaceable en- 
try, into any lards, or benefices of the church, owe cr 
more juſtices of the peace, taking ſufficient power ot 
the county, may go to the place, and there record the 
force upon his own view, as in caſe of riots; and 
upon ſuch conviction may commit the offender to gaol, 
till he makes fine and ranſom to the king. And more- 
over the juſtice'or juſtices have power to ſummon a 
jury, to try the forcible entry or detainer complained 
of: and, if the ſame be found by that jury, then, beſides 
the fine on the offender, the juſtices ſhall make reftituion 


This may be one reaſon (among others) why the corpor- 
non of London has, ſince the —— uſually taken the 
lead in petitions to parliament for the alteration of any eſla- 
bliſhed law, | | Th 

1 ee Vol III. page 174, Cc. * I Hawk. P. C. 141. 
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to be tried, puniſhed, and remedied by them: and the 
ſame may be done by indict ment at the general ſeſſions. 
But this proviſion does not extend to ſuch as endeavour 
to maintain poſſeſſion by force, where tley themſelves, 
or the anceſtors, have been ia the peaceable enjoy- 
ment of the lands and tenements, for three years 
immediately preceding“. | 
9. The offence of riding or going armed, with dan» 
erous or unuſual weapons, is a crime againſt the pub- 
lic peace, by terrifying the good 94) of the land ; 
and is particularly prohibited by the ſtatute of Nor- 
- thampton, 2 Edw. III. c. 3. upon pain of forfeiture of 
the arms, and impriſonment during the king's plea- 
ſure : in like manner as by the laws of Solon, every 
Athenian was finable who walked about the city in ar- 
mourꝰ. | | 
10. Spreading falſe news, io make diſcord between 


| the king and nobility, or concerning any great man of | 


the realm, is puniſhable by common law? with fine 
and impriſonment z; which is confirmed by ſtatutes 
Weſtm. 1. 3 Edw. I. c. 34. 2 Ric. II. ſt. 1. c. 5. and 12 

a >; | 5 

11. Falfe and pretended prophecies, wich intent to diſ- 
turb the peace, are equally unlawful. and more penal; 
as they raiſe entheſiaftic jealouſies in the people, and 
terrify them with imaginary fears. They are therefore 


- puniſhed by our law, upon the ſame principle that 
ſpreading of public news of any kind, without commu- 


nicating it firft to the magiſtrate, was prohibited by the 
| antient Gauls*. Such falſe and pretended. prophecies 
were puniſhed capitally by ſlatute 1 Edw. VI. c. 12. 
which was repealed in the reign of queen Mary. And 
now by the ftatute 5 Eliz. c. 15, the. penalty for 


149 


by the ſheriff of che poſſeſſion, without inquiring into 
the merits of the title; for the force is the only thing 


» Holding over by force, 


where the tenant's title was 
under a leaſe now expired, is 
fid to be a forcible iner. 
(Cro. Jac. 199.) 
* Pott. Antiq. b. 1. c. 26. 
» 2 Inſt. 226. 3 Inſt. 198. 
% Habent legibus ſuactum, ſi 
ui quid de republica a finiti- 


ni rum ore aut ſama acceperit, 
« uti ad magiſtratum deferat, neue 
« cum alio communicet : quod ſept 
« bomines temerarios atque imperi- 
« tos falſis rumoribus terreri, et ad 
« facinus impelli, et d ſutamis re- 
« bus confilium capere, copniturs 


« of.” Caf. de bell, Gall. lib, 


6. cape 19, | | 
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the firſt offence is a fine of ten 2 and one year's 
impriſonment ; for the ſ-cond, forfeiture of all goods 
and chattels, and impriſonment during life.! - 
12. Beſides actual breaches of the peace, any thing 
that tends to provoke or excite others to break it, is an 
offence of the ſame denomination, Therefore challenges 
to fght, either by word or letter, or to be the bearer 
of ſuch challenge, are puniſhable by fine and impri- 
ſonment according to the circumſtances of the offence”, 
If this challenge ariſes on account of any money won 
at gaming, or if any aſſault or affray happen upon ſuch 
account, the offender, by ſtatute 9 Ann. c. 14. ſhall 
forfeit all his goods to the crown, and ſuffer two years 
impriſonment, _ PE 
13. Of a nature very fimilar to challenges are li- 
bels, libelli famofi, which taken in their largeſt and 
moſt extenſive ſenſe, ſignify any writings, pictures, or 
the like, of an immoral or illegal tendency ; but, in the 
ſenſe under which we are now to-confider them, are 
malicious defamations of any perſon, and eſpecially a 
magiſtrate, made public by either printing, writing, 
ſigns or pictures, in order to provoke him to wrath, or 
expoſe him to public hatred, contempt and ridicule“. 
The direct tendency of theſe libels is the breach of the 
- Public peace, by 3 the objects of chem to re- 
venge and perhaps to bloodſhed. The communica- 
tion of a libel to any one perſon 1s a publication in the 
eye of the law*: and therefore the ſending an abuſive 
private letter to a man is as much a libel as if it were 
openly printed, for it equally tends to a breach of the 
eace?, For the ſame reaſon it is immaterial with re- 
pect to the eſſence of a libel, whether the matter of it 
be true or falſe“; ſince the provocation, and not he 
_ - falfity, is the thing to be puniſhed criminally: though, 
doubtleſs, the falſhood of it may aggravate its guil!, 
and enhance its puniſhment in a civil action, we may 
remember a libel muft pon: to be falſe, as well as 
| ſcandalous” ; for, if the charge be true, the plaintiff 
has received no private, injury, and has no ground to 


demand a compenſation for himſelf, whatever offence 


159 67, 1 


” x Hawk. P. C. 135. 138. Hawk. P. C. 198. IP 
„id. 193. | Moor. 627. $ Rep. 125; 
— 8 I: Mod. 99. | 
„ Brownl. 151. 12 Rep. * Sce Vol, III. pag. 125. 


35+ Hob. 215. Poph. 139. 1 
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it may be againft the public peace: and therefore, upon 
a civil action the truth of the accuſation may be plead- 
ed in bar of the ſuit. But, ina criminal proſecution, 
the tendency which all bels have to create animoſities, 
and to difturb the public peace, is the whole that the 
law confiders, And therefore, in ſuch proſecutions, 
the only points to be inquired into are, firſt, the mak- 
ing or publiſhing of the book or writing; and ſecondly, 
whether the matter be criminal: and, if both theſe- 
points are againſt the defendant, theoffence againſt the 
public is complete. The puniſhment of ſuch libellers, 
for eicher making, repeating, printing, or publiſhing 
the libel, is fine, and ſuch corporal puniſhment as the 
court in its diſcretion ſhall inflict : regarding the quan- 
tity of the offence, and the quality of the offender®*. By 
the law of the twelve tables at Rome, libels, which at- 
ſected the reputation of another, were made a capital 
offence: but, before the reign of Auguſtus, the puniſh- 
ment became corporal only”, Under the emperor Va- 
lentinian' it was again made capital not only to write, 
but to publiſh, or even to omit deſtroying them. Our 
law, in this and many other reſpects, correſponds ra- 
ther with the middle age of Roman juriſprudence, 
when liberty, learning, and humanity, were in their 
full vigour, than with the cruel edicts that were eſtab- 
| liſhed in the dark and tyrannical ages of the antient 
decemviri, or the latter emperors. | 
In this, and the other inſtances which we have lately 
conſidered, where blaſphemous, immoral, treaſonable, 
ſchiſmatical, ſeditious, or ſcandalous libels are pu: 
niſhed by the Engliſh law, ſome with a greater, others 
with a leſs degree of ſeverity ; the liberty of the preſs, 
properly underitood, is by no means infringed or vio- 
ated. The liberty of the preſs is indeed effential to 
the nature of a free ſtate : but this conſiſts in laying no 
previous reſtraints upon publications, and not in freedom 
Lom cenſure for criminal matter when publiſhed, 


* 4 Hawk. P. C. 196. 
Y 


_— Duinetiam lex 
Pænague lata, malo que nollet carmine guengmam 
Deferibi t——wertere modum formidine fuſtis. Hog. 44 
Aug. 152. | oy 

Cod. 9. 36. 
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Every freeman has an urdoubted right to lay what ſen» 
uments he pleaſes beſore the public: to forbid this, is 
to deſtroy the freedom of the preſs : but if he publiſhes 
what is improper, miſchievous, cr illegal, he muſt 
take the conſequence of his own temerity. To ſubject 
the preſs to the reſtrictive power of a licenſer, as was 
formerly done both before and ſince the revolution“, 
is to ſubject all freedom of ſentiment to the prejudices 
of one man, and make him the arbitrary and intallible 
judge of all controverted points in a ber religion, 

and government. But to puniſſi (as the law does at pre - 
ſent) any dangerous or offenſive writings, which, when 
publiſhed, ſhall on a fair apd impartial trial be acjudg- 
ed of a pernicious tendency, is neceſſary for the pre- 
fervation of peace and good order, of government and 
religion, the only ſolid foundatiors of civil liberty. 
Thus the will of individuals is ſtill left free; the abuſe 
only of that free will is the object of legal puniſhment. 
Neither is any reſtraint hereby laid upon freedom 
of thought or inquiry : liberty of private ſentiment is 

Þ The art of printing, 


ſoon 
after its introduction, was 


nnn 


44. 134. ii. 28. 230.) iſſucd 
their ordinances for that pur- 
peſe, founded principally on 


looked upon (as well in En- 
gland asin other countries) as 
merely a matter of ſtate, and 
ſubject to the coercion of the 
crown. 
gulated with us by the king's 


proclamations, prohibitions, 


_ charters of privilege and of li- 
cence, and finally by the de- 
crees of the court of ſtarcham- 
ber; which limited the number 
of printers and of prefles which 
each ſhould employ. and pro- 
hibited new publications, un- 


leſs previouſly approved by 


r licenſers. n the de- 


pro 


molition of this odious juriſ-- 


diction in 1641, the long par- 
liament of Charles I, after 
their rupture with that prince, 
aſlumed the ſame powers as 


the ſtarchamber exerciſed with 
reſpet to the licenſing of 
books; and in 1643, 1647, 

1649, and 1652, (Scobell. i, 


It was therefore re- 


and 


theſtarchamberdecree of 1637. 
In 1662 was paſſed the ſtatute 
13 & 14 Car. II. c. 33. which 
(with ſome few alterations) 
was copied from the . 
mentary ordinances. This act 
expired in 1679, but was re- 


vived by ſtatute 1 Jac. II. c. 


17. and continued till 1692. It 
was then continued for twe 
years longer by ſtatute 4 W. & 
M. c. 24. but though frequent 
attempts were made by the go- 
vernment to revive it, in the 
ſubſequent part of that reign, 
(Com. Journ. 11 Feb. 1694. 
26 Nov. 1695. 22 OR. 1696. 
9 Feb. 1697. 31 Jan. 1698.) 
yet the parliament reſiſted it ſo 
——_ that it finally expired, 
e preſs became properly 
free, in 1694; and has ever 
lince ſo continued. 
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Rill left; the diſſeminating, or making public of bad 


ſentiments, deftruftive of the ends of ſociety, is the 
crime which ſociety corrects A man (ſays a fine wri- 
ter on this ſubject) may be allowe! to keep poiſons in 
his cloſet, but not publickly to vend chem as cordials, 
And to this we may add, that the only plauſible argu- 
ment heretofore uſed for the reſtraining the juſt free- 
dom of the preſs, ** that it was — to prevent 
the daily abuſe of it, will entirely loſe its force, when 
it is ſhewn (by a ſeaſonable exertion of the laws) that 
the preſs cannot be abuſed to any bad purpoſe, with-' 
out incurring a ſuitable puniſhment : whereas it never 
can be uſed to any good one, when under the controul 
of an inſpector. So true will it be found, that to cen- 
{ure the licentiouſueſs, is to maintain the liberty, of the 


and the forfeitureof the intereſt o 
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CHAPTER THE TWELFTH. 


or OFFENCES acainsT PUBLIC 
TRADE. | 


FFENCES againſt public zrade, like thoſe of the 
nous. the firſt ſort are, 

1. Owling, ſo called from its being uſually carried on 
in the night, which 1s the offence of tranſporting wool 
or ſheep out of this kingdom, tothe detriment oft fta. 
ple manufacture. This was forbidden at common lav“, 
and more particularly by ſtatute 11 Edw. III. c. 1. 
when the importance of our woollen manufacture was 
firſt attended to; and there are now many later ſtatutes 
relating to this offence, the moſt uſeful and principal of 
whichare thoſe enacted in the reign of queen Elizabeth, 
and fince. The ftatute 8 Eliz. c. 3. makes the tranſ- 
portation of live ſheep, or embarking them on board 
any ſhip, for the firſt offence forfeiture of goods, and im- 

iſonment for a year, and that at the end of the year 
the left hand ſhall be cut off in ſome public market, aud 
ſhall be there nailed up in the openeſt place; and the 
 fecond offence is felony. The ſtatutes 12 Car. II. c. 32. 
and 7 & 8 W. III. c. 28. make the exportation of wool, 
' ſheep, or fullers earth, liable to ecuniary penajues, 
7 the ſhip and cargo by 
the owners, if privy ; and confiſcation of goods, and 
three years impriſonment to the maſter and all the mari- 
ners. And the ſtatute 4 Geo. I. c. 11. (amended ard 
farther enforced by 12 Geo. II. c. 21. and 19 Geo. Il. 
c. 34.) makes it tranſportation for ſeven years, if the 
penalties be not paid. ES 

2. Smuggling, or the offence of importing goods 

without paying the duties impoſed thereon by the 1s 


Mir. c. 1.5. 3, 


| . are either ſelonious, or not ſelo- 
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of the cuſtoms and exciſe, is an offence generally con- 
nected and carried on hand in hand with the former. 
This is reftrained by a great variety of ſtatutes, which 
inflict pecuniary penalties and ſeiſure of the goods ſor 

clandefline ſmuggling ; and: affix the guilt of felony, 
with tranſportation for ſeven years, upon more open, 
daring, and avowed practices: but the laſt of them, 
19 Geo. II. c. 34. is for this purpoſe in/lar omnium ; for 


it makes all forcible acts o imugglings carried on in 
dfiance of the laws, or even in diſguiſe to evade them, 


ſelony without benefit of clergy : enacting, that if three 
or more perſons ſhall aſſemble, with fire-arms or other 
offenſive weapons, to affilt in the illegal exportation or 
importation of goods, or in reſcuing the ſame after ſei- 
jure, or in reſcuing offenders in cuſtody for ſuch of- 
ſences; or ſhall paſs with ſuch goods in diſguiſe ; or 
ſhall wound, ſhoot at, or aſſault any officer of the reve- 
nue when in the execution of their duty; ſuch perſons 
{hail be felons without the benefit ofclergy. As to that 
branch of the ſtatute, which required any perſon, charg- 
ed upon oath as a ſmuggler, under pain of death, to 
{urrendes himſelf upon proclamation, it ſeems to be ex- 
pired; as the ſubſequent ſtatutes , which continue the 
original act to che preſent time, do in terms continue 


only ſo much of the ſaid act as relates to the puniſhment 


of the offenders, and not to the extraordinary method 
of apprehending or cauſing them to ſurrender : and for 
olkences of this poſitive tpecies, where puniſhment 


(though neceſſary )is rendered ſo by che laws themſelves, 


which by impoſing high duties on commodities increaſe 
the temptation to evade them, we cannot ſurely be too 
cautious in inflicting the penalty of death* 5 


Þ Stat. 26 Geo. I. c. 32.32 ee Vol. I, pag. 327. Bec- 


Geo. II. c. 18. 4 Geo, III. car. ch. 33. 
. 12. | 


12 


lo] By ſtatute 19 Geo. III. c. 69. $. 23. Whereas by 
an act made in the nineteenth year of his late majeſty kin 
Geo. II. which was to continue in force for ſeven years, nd 
by ſeveral ſubſequent acts hath been continued until Sept. 
29, 1785, and from thence to the end of the next ſeſſion of 
parliament, perſons charged with being guilty of offences 
in the ſaid act mentioned were required to ſurrender them 


ſelves within a time limited, and that on their neglect or 
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3. Another offence againſt public trade is fraudulent 
bankruptcy, which was ſufficiently ſpoken of in a former 


2 


- - 
2 1 
— — ͤ— — —_— 


_ refuſal of ſurrender they were to be deemed to be convicted 
and attainted of felony; and whereas doubts have ariſcn, 
whether the methods preſcribed in the ſaid act, relative to 
the apprehending and harbouring the offenders, or for 
cauſing them to ſurrender, were re-cenated and continued 
by the ſaid ſeveral acts; it is enacted and declared, that 
all the rules, matters and thin relative to the ſurcender, 
proclaiming, apprehending, rbouring, and puniſhing 
uch offenders, are continued and re-enacted by the faid 
ſeveral acts continuing the ſaid recited aft, Which rule; 
are to the following effect: | 

When any perſon ſhall be charged with any the ſaid of- 
fences, before” a juſtice of the peace, by information on 
oath, the juſtice ſhall certify the ſame under his hand and 
ſeal, and return the information to a ſecretary of ſtate, 
who ſhall lay the ſame before the king in council; who 
mzy thereon make his order, commanding the offender to 
ſurrender in forty days after the firſt publication thereof in 
the gazette, to one of the judges of the king's bench or a 
juſtice of the peace, who thereon ſhall commit him to gaol, 
to anſwer the gs againſt him according to due courſe 
of law : which order the clerks of the privy council ſhall 
cauſe to be forthwith publiſhed in the two ſucceſſive ga- 
zettes, and to be tranſmitted to the ſheriff where the of- 
fence was committed; who ſhall in fourteen days cauſe 
the ſame to be proclaimed between ten in the morning and 
two in the afternoon, in the market places, on the market 
days, of two market towns in - the ſame county, near the 
place where the offence was committed; and a copy of the 
order ſhall be affixed on ſome public place in the ſaid towns: 
And if ſuch offender ſhall not ſurrender purſuant to ſuch 
order, or eſcape after ſurrender, he ſhall be attainted of fe- 
lony without benefit of clergy. | 

And if any perſon, after the time appointed for ſurrender, 
ſhall . ſuch offender; he ſhall, on con- 
viction within one year, be guilty of felony, and tranſ- 
ported ſor ſeven years. 1 ä | 

And every perſon who ſhall take, or diſcover ſo that he 
may be taken, any perſon ſo advertiſed and not ſurrender- 
ing, and cauſe him to be. brought before a judge of the 
king's bench, or juſtice of the peace for London or Mid- 
dleſex (who ſhall commit him to Newgate), ſhall receive 
5ool. in one month after execution awarded, from the com- 


miſſioners of the cuſtoms or exciſe reſpectively: and if an 
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volume“; I ſhall therefore here barely mention the ſe- 

veral ſpecies of fraud, taken notice of by the ſtatute 
law; viz. the bankrupt's neglect of ſurrendering him - 

ſelf to his creditors : his non- conformity to the directi- 

ons of the ſeveral ſtatutes; his concealing or embezzling 
his effects to the value of 20%. and his withholding any 

books or writings with intent to defraud his creditors: 
all x hich the policy of our commercial country has made 
ſelony without benefit of clergy®. And indeed it is al- 

lowed by ſuch as are the moſt averſe to the infliction of 
capital puniſhment, that the offence of fraudulent bank- 
ruptcy, being an atrocious ſpecies of the crimen falſi, 
ought to be put upon a level with thoſe of forgery 
and falſifying the coin. And, even without actual 

I FE s O 2 a - | 


Adee Vol. II. pag. 486, 465. f Beccar. ch. 8 
Stat. 5 Geo. II. c. 30. | 
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offender, againſt whom no ſuch order in council fhall have 
been made, ſhall himſelf ſo diſcover or apprehend any 
other againſt whom an order hath been made; he ſhall be 
acquitted of all his own offences for which no proſecution 
is then commenced, and fhall alſo have his ſhare of the re- 
ward; and if any perſon ſhall be maimed or grievouſly 
wounded in apprehending ſuch offender ; he ſhall receive 
gol. over and above ſuch other reward as he may have as 
apprehender; and if any perſon ſhall be killed in appre- 
hending, his executors or adminiſtrators ſhall receive 1001. 

But this ſhall not prevent nuniſters of juſtice from tak» 
ing ſuch offender by the ordinary courſe of law; but if he 
ſhall be taken before the expiration of the time limited for 
his ſurrender, no further proceedings ſhall be had upon the 
order made in council, but the offender ſhall be brought to 
trial by due courſe of law. 

And if any offender, before order for his ſurrender, ſhall 
diſcover ' two or more accomplices, ſo as they be con- 
viited ; he ſhall receive 5c. ſor each, and be diſcharged of 
all offences for which no proſecution ſhall be then com- 
menced /e). | | 

(e) [The ſame clauſes are copied in the ſtatute 24 Geo 
ll. feſf. 2. c. 47. relative to the ſurrender, apprehending? . 
karbouring, and puniſhing the offenders againſt that act. 


*- 
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fraud, if the bankrupt cannot make it appear that he is 
diſabled ſrom paying his debts by ſome caſual loſs, he 
ſhall by the ſtatute 21 Jac. I. c. 19. be ſet on the pil- 
lory for two hours, with one of his ears nailed to the 
ſame, and cut off. To this head we may alſo ſubjoir, 
that by the ſtatute 32 Geo. II. c. 28. it is felony pu- 
nifhable by traniportation for ſeven years, if a priſoner, 
charged in execution for any debt under 100. neglects 
or refuſes on demand to diſcover and deliver up bie &f- 


fects for the bepefit of his creditors. And theſe arc th: 


only felontous offences againſt public trade; the refidue 
being mere miſdemeſnors: as, 5 | 
© 6. Ufary, which js an unlawſul contract upon the 
| loan of money, to receivethe ſame again with exorbi- 
tant increaſe. Of this alfo we had occaſion to diſcourſe 
at large in a former volume*, We there obſerved that 
by ſtatute 37 Hen. VIII. c. 9. the rate of intereſt was 
fixed at 10/. per cent. per aznum, which the ſtatute 13 
liz. c. 8. confirms; and ordains, that all brokers ſhall 
be guilty of a premanive that tranſact any contracts for 
more, and the ſecurities themſelves ſhall be void. The 
ſtatute 21 Jac. I. e. 17. reduced intereſt to eight per cert. 
and, jt having been lowered in. 1650, during the 
_ uſurpation, to fix per cent. the ſame reduction was 
re · enacted aſter the reſtoration by ſtatute 12 Car, II. 
c. 13, and laſtly, the ſtatute 12 Ann. ft. 2. c. 16. has 
reduced it to five per cent. Wherefore not only 
all eontracts for taking more are in themſelves 
totally void, but alſo the lender ſhall forſeit treble 
the money borrowed. Alſo if any ſerivener or bro- 
ker takes more than five ſhillings per cent, pro- 
- curation money, or more than twelve pence for making 
a bond, he ſhall forfeit 2o/. with colts, and ſhall fui- 
fer impriſonment for half a year. And by ſtatute 17 
Geo. III. c. 26. to take more than ten ſhillings per cel. 
for procuring any money to be advanced on any lite- 
annuity, is made an inditable miſdemeſnor, and pu- 
riſhable with fine and impriſonment: as is allo the ol- 
ſence of procuring or ſoliciting any infant to grant any 
life-annuity ; or to promiſe, or otherwiſe engage, to 
ratify it when he comes of age. | 


c See Vol. Il. pag. 459, Cc. 
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5. Cheating is another offence, more immediately 
againſt public trade: as that cannot be carried on 
without a punctilious regard to common honeſty, and 
faith between man and man. Hither therefore may 
be referred that prodigious multitude of ſtatutes, which 
are made to reſtrain and puniſh deceits in particular 
trades, and which are enumerated by Hawkins and 
Burn, but arechiefly of uſe among the traders them · 
ſelves. The offence alſq of breating the aſſiſe of bread, © 
or the rules laid down by law, and particularly by ſta- 
tutes 31 Geo. II. c. 29. 3 Geo. III. c. 11. and 13 Geo. 
III. c. 62. for aſcertaining its price in every given 
quantity, is reducible to this head of cheating : as is 
lizewiſe in a peculiar manner the offence of ſelling by 
falle weights and meaſures ; the ſtandard of which fell 
under our conſideration in à former volume*. The 
puniſhment of bakers, breaking the aſliſe, was antiently 
to ſtand in the pillory, by ſtatute 51 Hen. III. ſt. 9 
and for brewers, (by the ſame act) to ſtand in the tum- 
brel or dungcart': which, as we learn from domeſday 
book, was * puniſhment for knaviſh brewers in the 
eity of Cheſter ſo early as the reign of Edward the con- 
feſſor. Malam cereviſiam faciens, in catbedra pancba- 
fur flercoris*,” But now the general puniſhment for 
all frauds of this kind, if indicted (as — may be) at 
common law, is by fine and impriſonment though the 
eaſier and more uſual way is by levying on a ſummary 
conviction, by diſtreſs and ſale, the forſeitures impoſed 
by the ſeveral acts of parliament. Laſtly, any deceit- 
ful practice by in cozening another by artful means, 
whetker in matters of trade, or otherwiſe, as by playing 
with falſe dice, or the like, is puniſhable with fine, 
impriſonment, and pillory'. And by the ſtatutes 33 
Hen. VIII. c. 1. and 30 Geo. II. c. 24. if any man de- 
frauds another of any valuable chattles by colour of 
any falſe token, counterfeit letter, or falſe pretence, or 
pawns or diſpoſes of 1 goes without the con; 
lent of the owner, he ſhall ſuffer ſuch puniſhment by 
impriſonment, fine, pillory, tranſportation, whipping, 
or other corporal pain, as the court ſhall direct. 


u See Vol. I. page 283. * Seld. tit. of hon. b. 2. c. 5. $. 3. 
z Inſt. Hy * 11 Hawk. P. C. 188. — 
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6. The offence of forefalling the market is allo an 
offence againſt public trade. This, which (as well as 
the two following) is alſo an offence at common lau!, 
was deſcribed by ſtatute 5 & 6 Edw. VI. c. 14. to be 
the buying or contracting for any merchaudiſe or victual 
coming in the way to market; or diſſuading perſons 
from bringing their goods or proviſions there; or per- 
ſuading them to enhance the price, when there: any of 
vihich practices make the market dearer to the fair 
trader. | i 
7. Regrating was deſcribed by the fame ſtatute to be 
the buying of corn, or other dead victual, in any mar- 
ket, ard ſelling it again in the ſame market, or within 
four miles of the place. For_this alſo enhances the 
price of the tans as every ſucceſſive ſeller muſt 
5 a ſueceſſi ve profit. | 
8. Engroſting was alſo deſcribed to be the getting 
into one's poſſeſſion, or buying up large quantities of 
corn or other dead victuals, wich intent to ſell them 
again. This muſt of courſe be in jurious to the public, 
by putting it in the power of one or two rich men 10 
raiſe the price of proviſions at their own diſcretion, 
Ard ſo the total engroffing of any other commodity, 
with intent to ſell it at an unreaſonable price, is an ol- 
ſence i:.diQtable and finable at the common law®, And 
the general penalty for theſe three offences by the com- 
mon law (for all the ſtatutes concerning them were 
repealed by 12 Geo. III. c. 71.) is, as in other minute 
miſdemeſnors, diſcretionary fine and impriſonment'. 
Among the Romans thefe offences and other mal- 
practices to raiſe the price of provifions, were puniſhcd 
y a pecuniary mult. Foena viginti aurec um ſtatue 
© tur adverſus eum, qui centra annenam fecerit, ſocieta- 
fem de ccierit quo annana cariir fat. 
Monopoliss are much the tame offence in other 
branches of trade, that engroſſi ng is in proviſions: being 
a licence or privilege allowed by the king for the ſole 
buying or ſelling, making, working, or uſing of any 


11 Hauk. P. C. 224, Hawk. P. C. 235, 
* Cro, Caf. 232. | © Ff. 48. 12. 2. | 
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thing whatſoever; whereby the ſubject in general 
js reſtrained from that liberty of manuſacturing or 
trading which lie had before? Theſe had been car- 
ried to an enormous height during the reign of queen 
| Elizabeth 3 and were heavily complained of by fir Ed- 
ward Coke“, in the beginning of the reign of king James 
the firſt: but were in great meaſure remedied by flatute 
21 Jac. I. c. 3. which declares ſuch monopolies to be 
contrary to law and void; (except as to patents, not 
exceeding the grant of fourteen years. to the authors of 
newinventions; ard except allo patents concerning 
printing, ſak-petre, gunpowder, great ordnance, and 
mot) and monopoliſts are puniſhed with the forfeiture 
of ireble damages and double coſts, to thoſe whom they 
attempt to diſturb, ard if they procure any action, 
brought againſt them for theſe damages, to be ſtayed by 
any extrajudicial order, other than of the court where- 
in it is brought, they incur the peralties of premunire, 
Combinations alſo among victuallers or artificers, to 
raiſe the price of proviſions, or any commodities, or the 
rate of labour, are in many caſes ſeverely puniſhed by 
articular ſtatutes; and. in general, by ſtatute 2 & 3 
dw. VI. c. 15. with the forſeiture of 104. or twenty 
days impriſonment, with an allowance of only bread and 
Vater, for the firſt offence; 2c/. or the pillory, for the 


ſe cord; and god. for the third, or elſe the pillory, loſs 


of one ear, and perpetual infamy. In the ſan e manner 
by a conſtitution of the emperor Zeno“, all monopolies 
and combinations to keep up the price of merchandize, 
proviſions, or workmanſbip,. were prohibited, upon 
pain of forfeiture of goods and perpetual baniſhment. 
10. To exerciſe a trade in any town, without having 
previouſly ſerved as an apprentice for ſeven years“, is 
looked upon to be detrimental to public trade, upon the 
ſuppoſed want of ſufficient fkill in the trader; and 
there fore is puniſhed by ftatute 5 Elis. c. 4. with the 
forfeiture of forty ſhillings by the month. * 


* 1 Hawk. P. . 231. * Cod. 4. 59. I. | 
z Inſt. 381 See Vol. I. pag. 437. 
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11. Laſtly, to prevent the deſtruation of our home 
manufactures, by franſpor ting and ſeducin g our artiſs to 
ſetile abroad, it is provided by ſtatute 5 1 
that ſuch as ſo entice or ſeduce them ſhall be fi ned 100/, 
and be impriſoned three months ; and for the ſecond 
offence ſhall be fined at diſcretion, and be impriſoned. 
a year: and theartificers, ſogoing into foreign countries, 
and not returning within fix months after warning given 
them by the Britiſh embaſiador where they reſide, thall 

be deemed aliens, and forfeit all their lands and goods, 
and ſhall be incapable of any legacy or gift. By — 
23 Geo. II. c. 13. the ſeducers incur for the firſt of- 
ſence, a forfeiture of 5004. for each artificer eontracted 
with to be ſent abroad, and impriſonment for twelve 
months; and for the ſecond, 1000/. and are liable to 
two years impriſonment: and by the ſame ſtatute, con- 
nected with 14Geo. III. c. 71. if any perſon exports any 
tools or utenſils uſed in the filk, linen, cotton, or wool- 
lea manufactures, (excepting woolcards to North-Ame- 
rica“) he forſeits the ſame and 200. and the captain of 
the ſhip (having knowledge thereof) 100). and if any 
captain of a * ſhip, or officer of the cuſtoms, know- 
ingly ſuffers ſuch exportation he forfeits 100/, and his 
employment; and is for ever made incapable of bear- 
ing any public office; and every perſon collecting ſuch 
tools or utenſils, in order to export the fame, ſhall 
on convitftion at the aſſiſes forſeit ſuch tools and allo 
200. [x] GA | 


Stat. 15 Geo. 111, c. 5. 


* : i . 
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[a] By ſtatute 21 Geo, III. c. 37. The ſaid penalties on 
the 14 of the ſhip and officer of the cuſtoms are aug- 
mented to 200. ; and if any perſon ſhall have in his cuſtody, 
or yi bd pin to be made any ſuch tool or utenſil; 
he 1 forfeit the fame, and 200/. and. be impriſoned far 
twelve months and till the forfeiture ſhall be paid. 

And by 22 Geo. III. c. 60. If any perſon ſhall contrat 
with, or endeavour to perſuade, any artificer concerned in 


printing callicoes, cottons, muſlins, or linens of any ſort, 
or in preparing any tools or utenſils for ſuch manufaQory, 


- 
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| -to go out of the kingdom; he ſhall forſeit Fool, and be 
impriſoned for twelve months; for a ſecond offence 1ooo/ ; 
and be imprifoned for two years. And if any perſon 
ſha!l export or attempt to export any ſuch. tools or uten- 
ſils, he fhall forfeit the ſame and alſo 5oo/: and any 
officer of the ſhip conniving thereat, ſhalt forfeit 5co/ ; 
and if it is 2a king's ſhip, he ſhall alſo forfeit his office 
and be incapacitated //. | ; | 

, [And by 25 Geo. III. c. 67. ſ. 6. If any perſon 


ſhall contract with, entice, perſaade, or endeavour to ſa- 


duce or encourage any artiſicer or workman concerned or 


employed, or who ſhall have worked at, or been employed 


in the iron or ſteel manufactures in this. kingdom, or in 
making or preparing any tools or utenſils for ſuch manu- 
factory to go out of Great Britain, to any parts beyond 
the ſeas (except to Ireland), and ſhall be convicted there- 
of, upon indictment or information, in the court of king's 
bench at Weſtminſter, or by indictment at the aſſizes, or 
p:neral goal-delivery, or quarter-fciſions ſor the county or 
lace wherein ſuch offence ſhall be committed, or the offen- 
der ſhall live or reſide, or by indictment in the court of 
juſticiary or any of the circuit courts in Scotland, as the 
caſe may be; every perſon ſo convicted ſhall for every ar- 


ficer ſo contracted with, enticed, perſuaded, encouraged , 


or ſeduced, or attempted fo to be, forfeit and pay the ſum 
of 550/, and fhall committed to the common goal for 


the ceunty, place, or ſtewartry wherein the offencer ſhall 


be convicted, there to remain without bail or mainprize, 
for the ſpace of twelve calendar months, and until ſuch 
forfeiture ſhall be paid; and 10. and two years impri- 
ſonment for a ſubſequent offence. | 5 
And by the fame act of parliament (ſect 1.) if . 
perſon on any pretence whatſoever, ſhall A load, 
put on board or pack, or cauſe or procure to be loaden, &c, 
any ſhip, which ſhall be bound to ſome place beyond the 
ſeas (except to Ireland.) or ſhall bring to any quay, wharf, 
or other place, in order to be laden or put on board any 
ſuch ſhi, any tool, &c. in the act fpecified, he ſhall not 
only forfeit ſuch tools; and on complaint upon the oath of 
one or more crdible witneſs or witneſſes before any juitice 
of the peace, it ſhall be lawful for fuch juſtice to iflue his 
warrant to bring the perſon ſo complained of before him, 


cr ſome other juſtice; and if the offender ſhall not give a 


fatisfadtory account before, the juſtice, he ſhall be bound, 
with reaſonable ſureties, to appear at the next aſſizes, or tae - 


quarter- ſeſſions, and in caſe ſuch perſon ſhall refuſe or neglect 
| | 13885 Hi 
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clergy. The ſame ©+>nalty alſo attends perſons eſcaping 
from the Ia garets, or places wherein quarantine is io be 
performed ; and officers and watchmen neglecting their 
duty; and perſons conveying goods or letters ſrom 


ſhips perſormirg quaranting. ns 


2. Aﬀecond, but much inferior ſpecies of oſſence 
againſt. public health is the ſelling of unzw6b:le/ime pro- 


viſions. To prevent which the ſtatute 51 Hen. III. ſt. G. 


and the ordinance for bakers, c. 7. prohibit the ſale or 
corrupted wine, contagious or unwhobeſome fleſh, or 
fleſh that is bought of a jew; under pain of amerce- 
ment for the firſt offence, pillory for the ſecond, fi ne and 
impriſonment for the third, and abjuration of the town 
for the fourth. And by the ſtatute 12 Car. II. c. 25. 
$. 11. any brewirg or adulteration of wine is puniſhed 
with the forſetiure of 100/, if done by the wholetale 
merchant ; and 401, if done by the vintner or retail 
trader.. Theſe are all the offences which may properly 
be ſaid to reſpect the public health. „ 
V. The laſt ſpecies of offences which eſpe cially aſſe c 


che commonwealth are thoſe againſt the public police and 


cecencmy. By the public police and oeconomy | mean 


the due regulation and domeſtic order of the kingdom: 
whereby the individuals of the ſtate, like members of a 
well governed family, are bound to conform their 
general behaviour to the rules cf propriety, good 


neighbourhood, and good manners; and to be decent, 


induſtrious, and inoffenſive in their reſpective ſtations. 
This head of offences muft therefore be very milcella- 
neous, as it comprizes all ſuch crimes as eſpecially aftet 
public ſacicty, and are not comprehended under any of 
the four preceding ſpecies. Theſe amount, ſome or 
them to telony, and others to miſdemeſnors only. 
Among the former are, . 

1. The offence of clandefiine marriages; for by the 


ſtatute 26 Geo II. c. . ſolemnize marriage 


in any other place beſides a church, or public chapel 
wherein banns have been uſually publiſhed, except by 
licence from the archbiſhop of Canterbury ;=and, 2. 
To ſolemnize marriage in ſuch church or chapel without 
due publication of banns, or licence obtained {rom a 
proper authority ; do both of them not only render the 

warrage void, but ſubject the perſon ſolemnizing it to 
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felony, puniſhed by tranſportation for fourteen years 6 


as, by three former ſtatutes*, he and his aſſiſtants were 
ſubject to a pecuniary forfeiture of 1004. 3. To make 
afalſe entry in a marriage regiſter 2 to alter it when 
made; to forge, or counterfeit, ſuch entry, or a 


marriage licence ; to cauſe orprocure, or ator aſſiſt in 
ſuch forgery ; to utter the ſame as true, knowing it to 
e 


be counterſeit; or to deſtroy or procure the deſtruction 
of any regiſter, in order to vacate any marriage, or 
ſubject 


party to the guilt of felony without benefit of clergy. 
2. Another felonious offence, with regard to this 


holy eſtate of matrimony, is what ſome have corruptly 
called bjgamy, which properly ſignifies being twice 
married; but is more juſtly denominated polygamy, or 


having a plurality of wives at once“. Such ſecond 
marriage, living the former huſband or wife, is ſimply 


void, and a mere nullity by the eccleſiaſtical law of 


England: and yet the legiſlature has thought it juſt to 


make it felony, by reaſon of its being ſo great a viola- 
tion of che public oeconomy and decency of a well- 
ordered ſtate. For polygamy can never be endured under 


any rational civil eſtabliſhment, whatever ſpecious 
reaſons may be urged for it by the eaſtern nations, the 
tallaciouſneſs of which has been fully proved by many 
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any perſon tothe penalties of this act; all theſe - 
offences, knowing] yandwilfully committed, 7 che 
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6 K / W. II. c. 6. 7 & 8 
1 1 c. 38. 10 Ann. c. 19. 
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b Inſt. 88. Bi 5 Ac- 
nike to the — 2 
hitedin marrying two virgins 
ſucceſſively, one after the death 
«the other, or in once mar- 
ring a widow. Such were 


citcemed incapable of orders, 


de, and by a canon of the 
council of Lyons, A. D. 1274, 


teld under pope Gregory X. 


were omni rivilgie clericali au- 
tati et x fori ſecularis 
edlifti, {6 Decretal. 12. 
This canon was ado and 
explained in England, by ſta- 


Vox. IV, 5 | P 


tute 4 Edw. I. ſt. 3. c. 5. and 
bigamy thereupon became no 
uncommon counterplea to the 


e aim of the benefit of 


CM. 40 Edw. III. 42. M. Ir 
Hen. IV. 11. 48. M. 13 Hen. 
IV. 6. Staunf. P. C. 134.) 
The cognizance of the — ol 
12 was declared by ſtatute 
1 Edw. II 


I. ſt. 3. C. 2. to be By 


long to the court chriſtian,like 
that of But by ſtat. 
1 Edw. VI. c. 2 * 16. Siga 
my was declared to 

er an impediment to the claing 
of clergy. See Dal. 21. Dyer 


201. 


no long- 
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ſenſible writers: but in northern countries the very na- 
ture of the climate ſeems to reclaim againſt it; it never 
having obtained in this part of the world, even from 
the time of our German ancei tors, who, as Tacitus 
informs us ©, © prope ſoli barbarorum fingulis uxoribus 
« contenti ſunt.” It is therefore puniſhed by the laws 
both of antient and modern Sweden with death“. And 
with us in England it is enacted by ſtatute 1 Jac. I. c. 
11. that if any perſon, being married, do afterwards 
marry again, the former huſband or wife being alive, 
it is felony ; but within the benefit of clergy, The 
firſt wife in this caſe ſhall not be admitted as a witneſs 
__ her huſband, becauſe ſhe is the true wife; but 
the ſecond may, for ſhe is indeed no wife at all': and 
ſo, vice werſa, of a ſecond huſband. This act makes 
an exception to five caſes, in which ſuch ſecond mar- 
riage, though in the three firſt it is void, is yet no fe- 
lony*. 1. Where either party hath been continually 
abroad for ſeven years, whether the party in England 
hath notice of the other's being living or no. 2. Where 
either of the parties hath been abſent from the other 
' ſeven years within this kingdom, and the remaining 
party hath had no knowledge of the other's being alive 
within that time. 3. Where there is a divorce (or 
ſeparation a 8 thoro) by ſentence in the ecclefial- 
tical court. 4. Where the firſt marriage is declared 
abſolutely void by any ſuch ſentence, and the parties 
looſed @ vinculs. Or, 5. Where either of the parties 
was under the age of conſent at the time of the firſt 
marriage, for in lch caſe the firſt marriage was void- 
able by the diſagreement of either party, which the 
ſecond marriage very clearly amounts to. But, if at 
the age of conſent the parties had agreed to the mar · 
- Tiage, Which completes the contract, and is indeed the 

_ marriage; and afterwards one of them {ſhould 
marry again; I ſhould apprehend that ſuch ſecond 
marriage would be within the reaſon and penalties of 
the act. 3 ö | 

3- Athird ſpecies of felony againſt the good order and 
orconomy of the kingdom, is by idle ſeldier and mariners 


"ue mor. Germ. 18. = 1 Hal. P. C. 693. | a 
* Sticrnh, de jure Sucon, JI. 3. z Inſt. 89. Kel. 27. 1 Hal. | 
18 . Ce 694. 
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wandering about the realm, or perſons pretending ſo 
to be, ar.d abuſing the name of that honourable pro- 1 
feſſiont. Such a one not having a teſtimonial or paß Wo! 
from a juſtice of the peace, limiting the time of his 45008 
paſſage; or exceeding the time limited for fourteen 
days, unleſs he falls fick ; or forging ſuch teſtimonial; 
is by ſtatute 39 Eliz. c. 17. made guilty of felony 
without benefit of clergy. This ſanguinary law, 
though in practice deſervedly antiquated, ſtill remains 
a diſgrace to our ſtatute- book: yet attended with this 
mitigation, that the offender may be delivered, if any 
honeſt ſreeholder or other perſon of ſubſtance will 
take him, into his ſervice, and he abices in the ſame 
for one year; unleſs licenſed to depart by his employ- 
er, who in ſuch caſe ſhall forſeit ten pounds. | 
4. Outlandiſh perſons calling themſelves Egyptians, 
or gv}/tcs, are another object of the ſeverity of ſome 
ol our unrepealed ſtatutes. Theſe are a ſtrange kind 
of commonwealth amorg themſelves of wandering 
impoſtors and jugglers, who were firſt taken notice of 
in Germany about the beginning of the fifteenth cen- 
try; and have ſince ſpread themſelves all over Europe. 
Munſter“, who is followed and relied upon by Spel- py =; 
man and other writers, fixes the time of their firſt ap- _ x 
pearance to the year 1417; under paſſports, real or mn 
pretended, from the emperor Sigiſmund, king of Hun- 1 
gary. And pope Pius II. (who died 4. D. 1464) ot © 
- mentions them in his hiſtory as thieves and vagabonds, =_ 
then wande ring with their ſamilies over Europe, under 1 
the name of Zigari; and whom he ſuppoſes do have 
migrated from the country of che Zigi, which nearly 
anſwers to the modern Circa ſſia. In the compaſs of a 
few years they 8 ſuch a number of idle proſelytes, 
(who imitated their language and complexion, aud be- 
took themſelves to the ſame arts of chiromancy, beg- 
ging, and pilfering) that they became troubleſome and 
even formidable to moſt of che ſtates of Europe. 
Hence they were expelled from France in the year 
1560, and from Spain in 1591*. And the government 
in England took the alarm much earlier: ber in 1530, 
they are deſcribed by ſtatute 22 Hen. VIII. c. 10. as 


2 3 Inſt. 88. | Glhfſ. 193. | 
b Coſmogr. l. 3. 0M 1 Gl. I. 2.00. 
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* outlandiſh people, ealling themſelves tians, 
* uſing no craft nor feat 25 e Fare have 
come iĩato this realm and gone from ſhire to ſhire 
* and place to place in great company, and uſed great, 
« ſubtil, and crafty means. to deceive the people; 
bearing them in hand, that they by palmeſtry could 
tell men's and women's fortunes; and ſo many times 
by craft and ſubtilty have deceived the people of 
their money, and alſo have committed many heinous 
* felonied and robberies.” Wherefore they are di - 
rected to avoid the realm, and not to return under 
pain of impriſonment, and forfeiture of their goods 
and chattels : and, upon their trials for any felony 
which they may have committed, they ſhall not be 
entitled to a jury de medietate lingnae. And afterwards, 
It is enacted by ſtatutes 1 & 2 Ph. & M. c 4. and 5 Eliz. 
20 (g] that if any ſuch perſons ſhall be imported 
into this kingdom, the importer ſhall forſeit 45/. And 
if the Egyptians themſelves remain one month in this 
kingdom; or if any perſon, being fourteen years old, 
(whether natural born ſubject or ſtranger) which hath 
been ſeen or found in the f 
or which hath diſguiſed him or herſelf like them, ſhall 
remain in the ſame one.month, at one or ſeveral times; 
it is felony without benefit of clergy : and fir Matthew 


Hale informs us“, that at one Suffolk aſſiſes no leſs than 


thirteen gypſies were executed upon theſe ſlatutes a 
few years before the reſtoration. But, to the honour 
of our national humanity, there are no inſtances more. 
modern than this, of carrying theſe laws into practice. 
5. To deſcend next to offences, whoſe puniſhment 
is thort of death. Common nuſances are a ſpecies of 
offences againſt the public order and oeconomical re- 
gimen of the ſtate ; being either the doing of a ching 
to the annoyance of all the king's ſubjects, or the 
neglecting to do a thing which the common good re- 
Guires®, e nature of commen nuſances, and their 


diſtinction from private nuſances, were explained in 


Ir Hal. P. C. 6. » Hawk. P. C. 197. 


(x) This act is repealed by ſtatute 23 Geo. III. c. 51. 97. 
Ante page 4. 


ellowſhip of ſuch Egyptians, | 
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the e volume“; when we conſidered more 

articularly the nature of the private ſort, as a civil 
mjury to individuals. I ſhall here only, remind the 
ſtudent, that common nuſances are ſuch inconvenient 


or troubleſome offences, as annoy the whole community 


in general, and not merely ſome particular perſon ; 
and therefore are indictable only, and not actionable; 
as it would be unreaſonable to multiply ſuits, by giving 
every man a ſeparate right of action, for what dam- 
nifies him in common only with the reſt of his fellow- 
ſubjects. Of this nature are, 1. Annoyances in high- 
ways, bridges, and public rivers, by rendering the 
ſame inconvenient or dangerous to paſs : either 


ſitively, by actualobſtructions; or negatively, by want of 


_ reparations, For both of theſe, the perſon fo obſt ructing, 


or ſuch individuals as are bound to repair and cleanſe 
them, or (in default of theſe laſt) the pariſh at large, 


may be indicted, diſtr eined to repair and amend them, 
and in ſome caſes fined. And a preſentment thereof by 
a judge of aſſiſe, &:. or a juſtice of the peace ſhall 
be in all reſpects equivalent to an inditment?, Where 
there is a houſe erected, or an incloſure made, upon 


any part of the king's demeſnes, or of an highway, 


or common ſtreet, or public water, or ſuch like pub- 
lic things, it is properly called a pur-preflure®, 2. All 
"thoſe kinds of nuſances, {ſuch as offenſive trades and 
manufactures) which when injurious to a private man 
are actionable, are, uhen'detrimental to the public, 
punithable by public proſecution, and ſubject to fine 
according to the quantity of the miſdemeſnor: and 
particularly the keeping of hogs in any city or market 
town is indictable as a public nuſance“. 3. All dil- 


orderly inns or ale-ſnuſes, bawdy-houſes, gaming-hyuſes, 
ſiage plays, unlicenſed booths and ſtages for repe dancers, 


mount e ban, and the like, are public nuſances, and 
may upon indictment be ſuppreſſed and fined', Inns, 
in particular, being intended for the lodging and re- 
ceipt of travellers, may be indicted, ſuppreſſed, and 
tle inu=keepers fined, if they refuſe to entertain a tra- 


Vol. III. pag. 216. pourprit, an incloſure. 
o Stat. Geo. III. c. 42. 4 Salk. 460. 
? Co Litt. 277. frem the French i Hawz. P. C. 198. 225: 
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veller without a very ſufficient cauſe : for thus to ſruſ- 
trate the end of their inſlitution is held to be diſorderly 
behaviour“. Thus too the hoſpitable laws of Norway 
28 in the ſevereſt degree, ſuch inn- keepers as re- 


e to furniſh accom tions at a juſt and reaſonable 


price“. 4. By ſtatute 10 & 11 W. III. c. 1. all 4, 
teries are declared to be public nuſances, and all grants, 

atents, or licences ſor che ſame to be contrary to law. 

ut, as ſtate -lotteries have, for many years paſt, been 
found a ready mode for raiſing the ſupply, an act was 
made 19 Geo. III. c. 21. to licenſe and -regulate the 
keepers of ſuch lottery-offices. 5. The making and 
ſelling of fre-works and /quibs, or throwing them 
about in any ftreet, is, on account of the danger that 
may enſue to any thatched or timber buildings, declared 


to be a common nuſance, by ftatute 9 & 10 W. III. c. 


7. and "therefore is puniſhable by fine. And to this 
head we may refer, (though not declared a common 
uuſance) the making, keeping, or carriage, of too large 
a quantity of gunpowder at one time or in one place 
or vehicle; which is prohibited by ſtatute 12 Geo. III. 
c. 61. under heavy penalties and forfeiture. 6. Eaves 


 dlroppers, or ſuch as liſten under walls or windows or 


the eaves of a houſe, to hearken after diſcourſe, and 
thereupon to frame ſlanderous and miſchievous tales, 

are a common nuſance and preſentable at the court- 
Jeet“: or are indictable at the ſeſſions, and puniſhable 


by fine and finding ſureties for their good behaviour“. 


7 Laſtly, a common ſcald, communis rixatrix, (for our 
aw- latin confines it to the ſeminine gender) is a public 
nuſance to her neighbourhood. For which offence ſhe 

may be indited “; and, if convicted, ſhall be” ſen- 
tenced to be placed in a certain engine of correction, 
called the trebucket, caſtigatory, or caching ſoo), 
which in the Saxon language is ſaid toſignify the ſcold- 


ing ſtool ; though now it is frequently corrupted into 


| ducking fool, becauſe the reſidue of the judgment is 
that, when ſhe is ſo placed therein, ſhe ſhall be plun- 


ged in the water for her puniſhment®, 


* x Hawk. P. C. 225. G Mod. 213. | 
* Stiernh. de jure Sueon. I. 2. c. 9. 1 Hawk. P. C. 198. 200. 
e Kitch. of courts, 20. = 3 Inſt, 219. 


Aid. 1 Hawk. P. C. 132. 
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6. Idleneſs in any perſon whatſoever is alſo a high 
offence againſt the public oeconomy. In China it is a 
maxim, that if there be a man who does not work, 
or a woman that is idle, in the empire, ſomebody muſt 
ſuffer cold or hunger : the produce of the lands not 
being more than ſufficient, with culture, to maintain 
the inhabitants; and therefore, though the idle perſon 
may ſhift off the want from himſelf, yet it muſt in the 
| end fall ſomewhere, The court alſo of Areopagus at 
Athens puniſhed idleneſs, and exerted a right of ex- 
amining every citizen in what manner he ſpent his time 
the intention of which was”, that the Athenians, 
knowing they were to give an account of their oecu- 
pations, , ſhould follow only ſuch as were laudable, 
and that there might be no room left for ſuch as lived 
by unlawful arts. The civil law expelled all ſturdy 
vagrants from the city“: and in our own law, all 
idle perſons - or vagabonds, whom our antient ſtatutes 
4 to be * ſuch as wake on the night, and ſleep 
« on the day, and haunt cuſtomable taverns, and ale- 
4 houſes, and routs about; and no man wot from 
„ whence they come, ne whither they go; or ſuch as 
are more particularly deſcribed by ſtatute 17 Geo. II. 
c. 5. and divided into three claſſes, idle and diſorderly 
perſons, r9gues and vagabonde, and incorrigible rogues ; 
—all theſe are offenders againſt the good order, and 
blemiſhes in the government, of any kingdom. They 
are therefore all puniſhed by the ſtatute laſt mentioned ; 
that is to ſay, idle and diſorderly E wich one 
month's impriſonment in the houſe of correction; 
rogues and vagabonds with whipping and impriſon- 
ment not exceeding fix months; and incorrigible 
rogues with the like diſcipline and confinement, not 
exceeding two years: the breach and eſcape from 
| es confinement © one of an Ce 4. _ 
im among incorrigible rogues ; and in a rogue (before 
1 * him a felon, and liable to be 
tranſported for ſeven years. Perſons harbouring va- 
grants are liable to a fine of forty ſhillings, and to pay 
all expenſes brought upon the pariſh thereby : in the 
ſame manner as, by our antient laws, whoever har- 


 Valer, Maxim. J. 4.6.6, —* Nev 2e. c. 5, 
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boured any ſtranger for more than two nights, was 

inmate might commit“ (I). | 

J. Under the head of public oeconomy may alſo be 
properly ranked all ſumptuary laws againſt /uxury, and 


extravagant expenſes in dreſs, diet, and the like; 


concerning the general utility of which to a ſtate, there 
is much controverſy among the poliucal writers. Ba- 


ron Monteſquicu lays it down®, that luxury is neceſſary 


in monarchies, as in France; but ruinous to democra- 
cies, as in Holland. Wich regard therefore to Eng- 
land, whoſe goverament is compounded of both ſpe - 
cies, it may ftill be a dubious queſtion how far private 
luxury is a public evil ; and as ſuch cognizable by pub- 
lic laws. And indeed our legiſlators have ſeveral times 
changed their ſentiments as to this point; for formerly 
there were a multitude of penal laws exiſting, to re- 


LI. Ed. c. 27. Bracton. J. 3. Sp. L. b. 7. c. 2. & 4. 
„ e 0 


(54) [By the ſtatute 23 Geo. III. c. 88. reciting, Whereas di- 
vers ill diſpoſed perſons are frequently apprehended, having 
upon them implements for houſe breaking, or offenſive wea- 
pons, or are found in or upon houſes, warehouſes, ſtables, or 
outhouſes, areas of houſes, coach-houſes, incloſed yards or par- 
dens belonging to houſes, with intent to commit felonies ; and 
although their evil purpoſes are thereby manifeſted, the power 
of his majeſty's juſtices of the peace to demand of them ſureties 
for their good behaviour hath not been of iufficient effeR to 
prevent them from carrying their evil purpoſes into execution; 
it is enacted, that if any perſon ſhall be apprehended, having 
upon him or her any picklock key, crow, jack, bit, or other 
implement, with an intent feloniouſly to break and enter into 
any dwelling-houſe, ware-houſe, coach-houſe, ſtable, or out- 
houſe ; or ſhall have upon him any piſtol, hanger, cutlaſs, 
bludgeon, or other offenſive weapon, with intent ſeloniouily to 
aſſault any perion, or ſhall be found in or upon any dwelling- 
houſe, warehoule, coach-houſe, Rable , or out-houlſe, or in any 


incloſed yard or — or area belonging to any houſe, with 


an intent to ſteal any goods or chattels, every ſuch perſon ſhall 

be dee med a rogue ard vagabond, within the intent and mean- 
ing of the ſlatute made in the ſeventeenth year of his late mu» 
jzeity king George the IId. > i 


anſwerable to the public for any offence that ſuch his 


ſtrain exceſs in apparel*; chiefly made in the reigns 
of Edward the third, Edward the fourth, and Henry 

the eighth, againſt piked ſhoes, ſhort doublets, and 
long coats; all of which were-repealed by ſtatute 1 
Jac. 1. c. 25. But,, as to exceſs in diet, there ſtill re- 
mains one ancient ſtatute unrepealed, 10 Edw. III. ſt. 3. 


which ordains that no man ſhall be ſerved, at dinner 
or ſupper, with more than two courſes ; except upon 


ſome great holidays there ſpecified, in which he may 
be ſerved with three. ; 
$. Next to that of luxury, naturally follows the 
offence of gaming, which 1s 2 introduced to 
ſupply or retrieve the expenſes occaſioned by the for- 


mer: it being a kind of tacit confeſſion, that the com- 


pany engaged therein do, in general, exceed the 
bounds of their reſpective fortunes ; and therefore they 
caſt lots to determine upon whom the ruin ſhall at pre- 


ſent fall, that the reſt may be ſaved a liule longer. 
But, taken in any light, it is an offence of the moſt. 


alarming nature, tending -by neceſſary conſequence to 


promote public idleneſs, theſt and debauchery among 


thoſe of a lower cla: and, among nerſons of 2 ſu- 


perior rank, it hath been frequently attended with the 


{ſudden ruin and Ceſolation of antient and opulent fami- 
lies, an abandoned proſtitution of every principle of 
honour and virtue, and too often hath ended in ſelf. 


murder, To reſtrain this pernicious vice, among the 


inferior ſort of people, the ſtatute 33 Hen. VIII. c. g. 
was made ; which prohibits to all but gentlemen F 


games of tennis, tables, cards, dice, bowls, and other 


unlawful diverſions there ſpecified“, unleſs in the time 


of chriſtmas, under pecuniary pains and impriſonment. 
And the ſame law, and alto the ſtatute 30 Geo. II. 


c. 24. inflict pecuniary penalties, as well upon the 


maſter of any public houſe wherein ſervants are per- 
mitted to game, as upon the ſervants themſelves who 
are found to be gaming there. But this is not the 
Rog ground of modern complaint it is the gamin 

in high lite, that demands the attention of the magiſ- 
trate; a paſſion to which every valuable confideration 


LE InR. 199. Logetting in the fields, ſlide- 
thrift or ſhove-groat, cloyiſh-cayles, half- bowl, and coyting. 
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is male a ſacrifice, and which we ſeem to have inhe- 


rited from our anceſtors the antient Germans; whom 


| Tacitus* deſcribes to have been bewitched with the ſpi- 


rit of play to 2 moſt exorbitant degree. I bey ad- 


dict themſelves, ſays he, to dice (which is wonder. 


ful) when ſober, and as a ſerious employment; with 
* ſucha mad deſire of winning or loſing, that, when 
4 fiript of every thing elſe, they will ſtake at laſt their 
liberty and their very ſelves. The loſer goes into a 
voluntary flavery, and though younger and ſtronger 
* than his antagoniſt, ſuffers himſelf to be bound and 


«6 fold. And this perſeverance in fo bad a cauſe they 
& call the point of honour: ea eflin re prava pervicacia, 


« fi fdem vccant.” One would almoſt be tempted to 


think Tacitus was deſcribing a modern Engliſhman. 


When men are thus intoxicated with ſo fran'ic a ſpirit, 
laws will be of little avail : becauſe the fame falſe 
ſenſe of honour, that prompts a man toſacrifice himſelf, 
will deter him from appealing to the magiſtrate. Yet 
it is proper that laws ſhould be, and be known publicly, 
that gentlemen may conſider whatpenaltiesthey wilfully 
incur, ad That a connucice they repoſe in ſharpers ; 
who, if ſucceſsful in play, are certain to be paid with 
honour, or, if unſucceſsful, have it in their power to be 


ſtill greater gainers by informing. | For by ſtatute 16 


Car. II. c. 7. if any perſon by playing or betting ſhall 
loſe more than 100l. at one time, he ſhall not be com- 
pellable to pay the ſame ; and the winner ſhall forfeit 
treble the value, one motety to the king, the other to the 
informer, The ſtatute 9 Ann. c. 14. enacts that all 
bonds and other ſecurities given for money won at 


play, or money lent at the time to play withal, ſhall 


be utterly void; that all mortgages and incumbrances 


of lands, made upon the ſame conſide ration, ſhall be and 


enure to the uſe of the heir of the mortgagor; that, 
if any perſon at any time or fitting loſes 10). at play, 
he may ſue the winner and recover it back by action 
of debt at law; and in caſe the loſer does not, any 
other perſon may ſue the winner for treble the ſum 
fo loſt; and the plaintiff may by bill in equity 
examine the defendant himſelf upon oath : and 
that in any of theſe ſuits no privilege of parlia- 
| © de mer. Germ. c. 24. : 
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ment ſhall be allowed. The ftatute farther enaQs, 


that if any perſon by cheating at play ſhall win any mo- 
ney or valuable thing, or ſhall at any one time or fit- 


ting win more than 10l. he may be indicted thereupon, ' 
an 


ſhall forfeit five times the value to any perſon 
who will ſue for it; and (in caſe of cheating) ſhall be 
deemed infamous, and ſuffer ſuch corporal puniſhment 
as in caſe of wilful perjury, By ſeveral ſtatutes of the 
reign of king George II“, all private lotteries by tickets, 


cards, or dice, (and particularly the games of faro, baſ- 


ſet, ace of hearts, hazard, patlage, rolly polly, andall 
other games with dice, except back-gammon) are pro- 
hibited under a penalty of 200. for him that ſhall ere 


ſuch lotteries, and 5304. a time for the players. Public 


lotteries, unleſs by authority of parliament, and all 
manner of ingenious devices, under che denomination of 
ſales or otherwiſe, which in the end are equivalent to 
lotteries, were before prohibited by a great 'variety of 
ſtatutes* under heavy pecuniary penalties. But particu- 
lar deſcriptions will ever be lame and deficient, unleſs 


all games of mere chance are at once prohibited; the 


inventions of ſharpers being ſwiſter than the puniſhment 


of the law, which only hunts them from one device to 


another, The ſtatute 13 Geo. II. c. 19. to prevent the 


multiplicity of horſe races, another fund of gaming, di- 


rects that no plates or matches under 504. value ſhall be 
run, upon penalty of 200l. to be paid by the owner of 


each horſe running, and 1001. by {ach as advertiſe the 


plate. By ſtatute 18 Geo. II. c. 249 the ftatute 


Ann. is farther enforced, and ſome deficiencies ſupphed : 


the forfeitures of that act may now be recovered ina a 


court of equity ; and, moreover, if any man be con- 


victed upon information or indictment of winning or lo- 


ſing at play or by betting at any one time 104. or 20/. 
win twenty-four hours, he ſhall be fined five times 
the ſum for the benefit of the poor of the pariſh. Thus 
careful has the legiſlature been to prevent this deftruc- 
tive vice : which may ſhow chat our laws againſt gaming 


f x2 Geo. II. c. 28. 13 Geo, II. c. 19. 18 Geo. II. c. 34. 
F 10 & 11 W. III. c. 17. 9 Ann. c. 6.5.56. 10 Ann. c. 


26. 8 109.8 Geo, 1. C. 2. §. 36, 37. 9 Geo. 1. Co 19. . 4+ 50 . 


6. Geo, II. c. 35. §. 29. 30. 
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are not ſo deficient, as ourſelves and our magiſtrates in 
putting thoſe laws in execution. | 


9. Laſtly, there is another offence, conſtituted by a 


variety of acts of parliament ; which are ſo numerous 
and fo confuſed, and the crime itſelf of fo queſtionable 


a nature, that I ſhall not detain the reader with many 


obſervations thereupon. And yet it is an offence which 
the ſportſmen of England ſeem to think of the higheſt 


importance; and a matter, perhaps the only one, of ge- 


neral and national concern: aſſociations having been 
formed all over the kingdom to prevent its deſtruttive 
progreſs. I mean the offe 
and fowls, as are ranked under the denomination of 
— 2 which, we may remember, was formerly ob- 
erved®, (upon the old r or of the foreſt law) to 
be a treſpaſs and offence in all perſons alike, who have 
not authority from the crown to kill game (which is 


royal property) by the grant of eicher a free warren, or 


at leaſt a manor of their own. But the laws, called the 
game laws, have alſo inflited additional puniſhments 
(chiefly pecuniary) on perſons Kalle of this generalof- 
fence, unleſs they be people of ſuch rank or foriune as 
are therein particularly ſpecified. All perſons therefore, 
of whatproperty or Gt inktion ſoever, that kill game out 
of their own territories, or even upon their own eſtates, 
without the king's 7 by the grant of a 

franchiſe, are guilty of the firſt original offence, of en- 

croaching on the royal prerogative. And thoſe indigent 
perſons who do ſo, without having ſuch rank or fortune 


as is generally called a qualification, are guilty not only 7 


of the original offence, but of the aggravations allo, 
created by the ſtatutes for preſerving the game: which 
aggravationsare ſo ſeverely puniſhed, and thoſe puniſh- 
ments ſo implacably inflicted, that the offence againſt 
the king is ſeldom thought of, provided the miſerable 


delinquent can make his peace with the lord ofthe ma- 


nor. This offence, thus aggravated, I have ranked under 
the preſent head, becauſe the only rational footing, up- 
on which we can conſider it as a crime, is, that in low 
and indigent perſons it promotes idleneſs, and takes 


them away from their proper employmentsand callings 


d gee Vol, II. pag. 427, Uh 


a Pure Box IV. 


nce of deſtroying ſuch beaſts 


— 


nomy of the commonwealth. 
The ſtatutes for preſerving the game are many and 


is ſalſe grammar in no ſewer than ſix places, beſides 
mination of perſons were probably the penners of theſe 


Ratutes, I ſhall not at preſent inquire. It is in general 
ſufficient to obſerve, that che gzalifications for killing 


there being fifty times the property required to enable 
a man to kill a partridpe, as to vote for a knight of the 
ſhire (1): 2. A leaſehold for ninety-nine years of 1501, 
per annum: 3. Being the ſon aud heir apparent of an 
eſquire (a very looſe and vague or perſon 
of ſuperior degree : 4. Being che owner, or 

a foreſt, park, chaſe, or warreu (4). For unqualified 
perſons tranſgreſſing theſe laws, by killing game, keep» 
ing engines {or that —— or even having game in 
their cuſtody, or for pe rſons 

kill game, or have it in poſſeſſion, at unſeaſonable times 
of the year, or unſeaſonable hours of the day or night, 
on Sundays or on Chriſtmas day, chere are various penal · 
ties aſſigned, corporal and pecuniary, by different ſta - 
tues*, on any of which, but only on one at a time, the 


them) proſecutions may be carried on at the aſſiſes. And 
laftly, by ſtatute 28 Geo. IL c. 12. no perſon, however 


peiu of like forfeiture as if he had no qualification. 
 'Burn's Juſtice, tit. Game. g. 3. 1 end. tit 


(5) [If the eſtate be a freehold for terms I only; it muſb be 
o the clear —_— 2 owi Eat · 
| (1) [And by e 23 bes IH, c. 30.80 as 

ute 25 Geo, III. c. 50.no n can oy 
the game until he bas delivered an account, in ic Tok 
ane and place of abode ta the clerk of the of the coun 
chere he lives, and taken out a certificate, tar which he ſhall 


du annually duty of 24. 25. 
1 * ty of 2 2 


Vox, 
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«hich is an offence againſt the public police and ceco- 5 


various, and not a little obſcure and intricate ; it being 
remarked', that in one ſtatute only, 5 Ann. c. 14. there 


othermiſtakes : the occaſion of which, or what deno- 


game, as they are uſually called, or more properly the 
exem ptions from che penalties inflicted by che ſtatute law, 
are, 1. The having a ſrechold cſtate of I col. per annum; 
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eeper, of 


(however qualifled) that 


juſtices may convict in a ſummary way, or (in moſt of 
5 
qualified to 4% may make merchandize of this valuable 
privilege, by ſelling or expoſing to ſale any game, on 
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CHAPTER THE FOURTEENTH. 


or HOMICIDE 


Is the ten preceding chapters we have confidered, 
firſt, ſuch crimes and miſdemeſnors as are more imme- 
giately injurious to God and his holy religion; ſecord- 
Iy, ſuch as violate or tranipreſs the law of nations; 
Y, ſuch as more eſpecially affect the king, the 
father and repreſentative of his people: fourthly, 
ſuch as more directly infringe the rights of the public 
or commonwealth, taken in its collective capacity; 
and are how, laſtly, to take into confideration thoſe 
which in a more peculiar manner affect and injure 
#ndrviduals or private ſubjects. 
| Were theſe injuries indeed confined to individuals 
only, and did they affect none but their immediate ob- 
jects, they would fall abſolutely under the notion of 
private wrongs; for which a ſatisfaction would be due 
only to the party injured : the manner of obtaining 
which was the ſubject of our inquiries ia the preceding 
volume. But the v-rongs, which we are now to treat 
of, are of a much more extenſive conſequence ; 1. 
cauſe it is impoſſible they can be committed without? 
violation of the laws of nature; of the moral as well # 


political rules of right: 2+ Becauſe they include in then 
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almoſt always a breach of the public peace: 3. Be- 
cauſe by their example and evil tenden cy they threat- 
en and endanger the ſubverfion of all civil ſociety. 
Upon theſe accounts it is, that, beſides the private ſa- 
tslaction due and given in many caſes to the indivi- 


dual, by action for the private wrong, the govern- 


ment alſo calls upon the offender to ſubmit to public 
puniſhment for the public crime. And the proſecu- 
tion of theſe offences is always at the ſuit and in the 
name of the king, in whom by the texture of our 
conſtitution the jus gladii, or executory power of the 
law, entirely reſides, Thus too, in the old Gothic 
conſtitution, there was a threefold*© puniſhment in- 
flicted on all delinquents: firſt, for the private wrong 
to the party _ ; ſecondly, for the offence againft 
the king by diſobedience to the laws; and thirdly, 
for the crime againſt the public by their evil exam- 
ple*. Of which we may trace the groundwork, in 


what Tacitus tel's us of his Germans“; that, when- 


ever offenders were fined, © pars mules regi, ye! 
© civitati, pars if fi qui x indicatur vel propinquis ej us, 
« exſatvitur,” a | 
Theſe crimes and miſlemeſnors againſt private ſub- 
jects are principally of three kinds; agai::{t their per- 
ſons, their habitations, and their fr operty. Hs 
Of crimes injurious to the perſons of private ſubjects, 


the moſt principal and important is the offence of 


taking away that life, which is the immediate gift of 


the great creator; and of which therefore no man 


can be entitled to deprive himſelf or another. but in 
ſome manner either expreſsly commanded in, or 
evidently deducible from, thoſe laws which the creator 
has given us; the divine laws, I mean, of either na- 
ture or revelation. The ſubje&t therefore of the 
preſent chapter will be the offence of homicide or de- 
ſtroying the life of man, in its ſeveral ftages of guilt, 
arifing from the particular circumſtances of mitigati- 
on or aggravation which attend it. | | 
Now homicide, or the killing of any human creature, 
Vof three kinds; fu/lifiable, exc:ſable, and felenicus. 

be firſt has no ſhare of guilt at all; the ſecond very 
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little; but the third is the highef crime agair the 
law of nature that man is capable of committing, 
I. Juſtifiable homicide is of divers kinds. 

1. Such as is owing to ſome unavoidable zece/jty, 
without any will, intention, or defire, and without 
any inadvertence or negligence, in the party killing, 
and therefore without any ſhadow of blame. As, for 
inſtance, by virtue of ſuch an office as obliges one, in 
the execution: of public juſtice, to put a malefactor u 
death, who hath forſeited his life by the laws and ver- 
dict of his country. This is in act of neceſſity, ard 
even of civil duty; and therefore not only juſtifiable, 
but commendaþle, where the law requires it. But dhe 
law muſt require it, otherwiſe it is not juſtifiable: there- 
fore wantonly to kill the greateſt of malefactors, a fe- 
lon or a traitor, attainted or outlawed, deliberately, 
uncompe lled, and extrajudiciouſly, is murder ©. For 21 
Bracton“ very juſtly obſerves, lud homicidiurr ji fi 
ex livere, vel dele dat one e fundendi humanun fangu- 

« nem, licet fufle occidatur ile, tamen occiſer peccat mir 
* taliter, prepter intentionem corruptam.” And farther, 
if judgment of death be given by a judge not autho- 
rized by lawful commiſſion, andexecuuon is done ace 
cordingly, the judge is guilty of murder*. And upon 
this account fir Matthew Hale himſelf, though he zc- 
cepied the place ofa Judge of the common pleas under 

Cromwell's government, (ſince it is neceflary to decide 

the diſputes of civil property in the worſt of times) yet 
_ declined to fit on the crown ſide at the affiſes, and try 
priſoners; having very ftrong objections to the legality 
of the uſurper's commiſſion* : a diſtinction perhaps 

rather too refined; ſince the puniſhment of crimes is a 

leaſt as neceſſary to ſociety, as maintaining the bour- 
daries of property. Alſo ſuch judgment, when lega!, 
muſt be executed by the proper ofticer, or his appoint: 

ed deputy ; for no one 455 is required by law to do l, 
which requiſition it is, chat juſtifies the homicide. l 


et Hal. P. C. 497. P. C. 497. : 
; 2 t © Burnet in his liſe. 
6 Hawk. . . 70. 1 Hal. g N 
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another perfon doch it of his own head, it is held to be 
murder*: even though it be the judge himſelf“. It 
muſt farther be executed, /er vato 5 vris ordine; it muſt 
purſue the ſentence of the court. If an officer beheads 
one who is adjudged tb be hanged, or vice ver/a, it is 
murder': for he is merely miniſterial, and therefore 
only juſtified when he aQs under the authority and 
compulſion of the law; but if a ſheriff changes one 
kind of death for another, he then acts by his own au- 
thority, which extends not to the commiſſion of homi- 
cide : and beſides, 'this licence might occafion a very 
groſs abuſe of his power. The king indeed may remit 
part of a ſentence ; as in the caſe of treaſon, all but 
the beheading : but this is no change, no introduction 
of a new pumſhment ; and in the caſe of felony, 
where the judgment is 70 be hanged, the king (it hath 
been ſaid) cannot legally order even a peer to be be- 
headed*, But this doctrine will be more fully con - 
fidered in a ſubſequent chapter. | 
Again: in ſome caſes homicide is juſtifiable, rather 
by the permiffion, than by the abſolute command, of 
the law: either for the advancement of public ju/lice, 
which without ſuch indemnification would never. be 
carried on with proper vigour; or, in ſuch inftances 
whexe it is committed for the prevention of ſome atro- 
x: crime, which cannot otherwiſe be avoided. 


. Homicides, committed for the advancement of 
puhlie f aice, are; 1, Where an officer, in the exe- 
cution of his office, either in a civil or criminal caſe, 0 
kills a perſon that-aſſaults and refiſts him!. 2. If an 4 
officer, or any private perſon, attempts to take æ man 
charged with felony, and is reſiſted ; and, in che ende 
vour to take him, kills him”, This is ſi milar to the old 
Gothic conſtitutions, which (Stiernhook infornis us“) 
; Jurem, i aliter capi non poſſet, occidere permittunt.” 


51 Hal. P. C. 501. 1 Hawk, 3 laſt. 52. 212. 
P. C. 70. | LY II Hal. P. C. 494. 2 Hawk. 

* Dalt. Juſt. c. 150. F.C. t. 5 

| Finch, L. 31. 3 laſt. 4. 1 Hal. P. ©. 4. 
I Hal. P. C. 501. | * de jure Goth. I. 3. c. . 
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3+ In caſe of a riot, or rehellious aſſembly, the ↄſſicen 
.endeavouring to diſperſe the mob are juſtifiable in ki}. 
ling them, bath at common law*, and by the riot ad, 
4 Geo. I. c. 5. 4. Where the priſoners in a goal, or 
oing to à goal, aſſault the goaler or officer, and he in 
& efence kills any of thew, it is juſtifiable, for the 
ſake of preventing aneſcape?, 5, If treſpaſſers in foref;, 
ks, chaſes, or warrens, will not ſurrender then. 
ves to the 2 they may be flain ; by virtue of 
the ſtatute 21 I. ſt. z. de malefactoribus in parci, 
and 3 & 0 & M. g. 10. But. in all theſe caſe, 
there muſt be an apparent neceſſity on the officer 
fide; vi. that the party could not be arreſted or ap- 
prehended, the riot could not be ſuppreſſed, the priß- 
ners could not be kept in hold, the deer ſtealers coul. 
not but eſcape, unleſs ſuch homicide were committed: 
otherwiſe, without ſuch abſolute neceility, it is not 
juſtifiable. 6. If the champions in a trial by baule 
illed either of them the other, ſuch homicide ws 
juſtifiable, and was imputed to the juſt judgment of 
God, who was thereby preſumed to have decided in 
favour of the truth“. ay - 

3. In the next place, ſuch homicide, as is commit- 
ted for the prevention of any forcible and atrociou 
crime, is juſtifiable by the law of nature”; and alſo by 
the law of England, as it ſtood ſo early as the time of 
Bracton', and as it is fince declared by ſtatute 24 Hen. 
VIII. 6. 5. If any perſon attempts a robbery, or mur - 
der of another, or attempts to break open a houſe in th 
night time, (which extends alſo to an attempt to burn 
zu) and ſhall be killed in ſuch attempt, the ſlay er ſhal 


* 


de acquitted and diſcharged, This reaches not to ary 


crime unaccompanied with force, as pickirg of pockets; 
or to the breaking open of any houſe inthe daytime, ur- 
leſs it carries with it an attempt of robbery a So the 
e law, which puniſhed no theft with death, makes 
omicide only gol ifable, in cale of nocturnal boule- 


breaking; if a thief be found breaking up, and he 
1 Hal. P. C. 295. 1 » puff. L. of N. I. 2. c. 3 

Heal F. C. 60. * fol. 185. = 
»; Hal. P. C 495%. 21 Hal. F. C. 488, 


1 Hawk. P. C 71. 
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be ſmitten that he die, no blood ſhall be ſhed for 
* him: but if the ſun be riſen upon him, there ſhall 
« blood be ſhed for him; for he ſhould have made full 
reſtitution“. At Athens, if any theſt was committed 
by night, it was Jawful to kill the criminal, if taken in 
the fact“: and, by the Roman law of the twelve ta- 
bles, a thief might be lain by night with impunity ; 
or even by day, if he armed bimſelf with any dange- 
rous weapon“: which amounts very nearly to the ſame 
as is permitted by our own conſtitutions. _ 
Rowan law alſo juſtifies homicide, when com- 
mitted in defence of the chaſtity either of one's ſelf or 
relations“: and ſo alſo, accordirg to Selden*, ſtood 
the law in the Jewiſh republic. The Engliſh law like- 
wiſe juſtifies a woman, killing one who attempts to ra- 
 viſh her: and ſo too the band or father may 
juſtify killing a man, who attempts a rape upon his 
wife or daughter; but not if he takes them in adultery 
by conſent, for the one is forcible and felonious, but 
not the other. And I make no doubt but the forcibly. 
attempting a crime of a ſtill more deteſtable nature, 
may be equally reſiſted by the death of the unnatural 
aggreſſor. For the one uniform principle that runs 
. through our own, and all other laws, ſeems to be this : 
that where a crime, in ittelf capital, is endeavoured 
to be commited by force, it is lawful to repel that 
force by the death of the party attempting. But we 
muſt not carry this doctrine to the ſan.e viſionary length 
that Mr. 2 ba does: who holds“, „that all manner 
« of force without right upon a man's perſon, puis him 
“ in a ſtate of war with the aggreſſor ; and, of con- 
 * ſequence, that, being in ſuch a ſtate of war, he 
« may lawfully kill him that puts him under this un+ 
* natural reftraint.” However juſt this concluſion may 
be in a flate of uncivilized nature, yet the law of 


„ Fxod. xxii. 2. TH. 48.8. 1. 
* Potter Antiq. b. I. C. 24. a de legib. rar. J. 4. 4. 
Cic pro Milone. 3. Ff. 9. 3. 5 5 
A. 4. | > Zac, Elem. 34. 1 Hawk, 
„ Divus Hadrianus reſcripſt, P. C. 77 | : 
eum qui fluprum fibi vel ſuis in- © 1 Hal. P. C. 485, 496. 
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England, like that of every other well regulated com- 
munity, is too tender of the public peace, too careful 
of the lives of the ſubjects, to adopt fo contentious a 
ſyſtem ; nor will ſuffer with impunity any crime to be 
prevented by death, unleſs the ſame, if committed, 
would alſo be puniſhed by death. ö | 
In theſe inſtances of jufirfiable homicide, it may be 
obſerved that the flayer is in no kind of fault what» 
ſoever, not even in the minuteſt degree; and is thers- 
fore to be totally acquitted and diſcharged, with com- 
mendation rather than blame. But that is not quite the 
caſe in exc/able homicide, the very name whereof 
imports ſome fault, ſome error, or omiſſion ; ſo trivial 
however, that the law excuſes it from the guilt of ſe- 
| lony, though in ſtrict neſs it judges it deſerving of ſome 
liule degree of puniſhment. e 
II. Excuſable homicide is of two ſorts; either per 
infortunium, by miſadventure ; or /e Jefendends, upon 
a principle of — We will firſt ſee 
wherein theſe two ſpecies of homicide are diſtinct, 
and then wherein they agree. | 
1. Homicide per infertunium or miſadventure, is 
where a man, doing a lawful act, without any inten- 
tion of hurt, unfortunately kills another: as where a 
man is at work with a hatchet, and the head thereof 
flies off and kills a ſtander-by; or, where a perſon, 
ualified to keep a gun, is ſhooting at a mark, and un- 
ſignedly kills a man“ for the act is lawful, and the 
effect is merely accidental. So where a parent is mo- 
derately correcting bis child, a maſter his apprentice 
or ſcholar, or an officer puniſhing a criminal, and 
happens to occaſion his . it is only miſad venture; 
for the act of correction was law ful: but iſ he exceeds 
the bounds of moderation, either in the manner, the 
inftrument, or the quantity of puniſhment, and death 
_ enſues, it is manſlaughter at leaſt, and in ſome caſes 
(according to the circumſtances) murder*; for the 
- at of immoderate correction is unlawful, Thus by 


* 3 Hawk, P. C. 23.74. 1 Hal P. C. 473. 474. 
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an edi of che emperor Conſtant inet, when the rigor 
of the Roman law with regard to ſlaves began to re- 
lax and ſoften, a maſter was allowed to chaſtiſe his 
ſlave with rods and impriſonment, and, if death acct- 
dentally enſued, he was guilty of no crime : but if he 
ſtruck him with a club or a ſtone, and thereby occaſi - 
oned his death ; or if in any other yet grofſer manner 
im moderate ſus jure utatur, t unc reus homicidii fit.” 
But, to proceed. A tilt or tournament, the martial 
diverſion of our anceſtors, was however an unlawiul . 
act; and ſo are boxing and ſwordplaying, the ſuc- 
ceeding amuſements of their poſterity : and therefore, 
ifa knight in the former caſe, or a gladiator in the 
latter, be killed, ſuch killing is felony of manſlaugh- 
ter. But, if the king command, or permit ſuch diverſi - 
on, it is ſaid to be only miſadventure; for then the at 
is lau ful*. In like manner as, by the laws both of 
Athens and Rome, he who killed another in the pau- 
cratium, or public games, authorized or permitted by 
the ſtate, was not held to be guilty of homicide', 
Likewiſe to whip another's horſe, whereby he runs 
over a child and kills him, is held to be accidental in 
the rider, for he has done nothing unlawful ; but 
manſlaughter in the perſon who whipped him, for the 
act was a treſpaſs, and at beſt a piece of idleneſs, of 
inevitably dangerous conſequence*, And in general, 
if death enſues in conſequence of an idle, dangerous, 
and unlawful ſport, as ſhooting or caſting ſtones in a 
town, or the barbarous diverſion of cock throwing, 
in theſe and ſimilar caſes, the ſlayer is guilty of man- 
ſlaughter, and not miſadvepture only, tor theſe are 
a os. \ hf | „ ; | bf 
2. Homicide in ./elf=defence, or ſe defendendo, upon 
a ſudden affray, 1 1 rather than juli 
. fiable, by the Engliſh law. This ſpecies of ſelf-des 
fence muſt be diſtinguiſhed from that juſt now men- 
tioned, as calculated to hinder the perpetration of a 
capital crime; which is not only a matter cf excuſe, 
| 121 


* 


t Cod. J. 9. t. 14. 7. | : 

" 1 Hal. P. C. 473. 1 Hawk. © Hawk. P. C. 23. 

8 1 . | t Thid. 74. 1 50 
* Plato de LL, lib. 7. Ef. 9. 2. 47%. Faſt, 261, 
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but of juſtification, But the ſelf-defence, which we 


are now ſpeaking of, is that whereby a man may pro- 

tet himſelf from an aſſault, or the like, in the courſe 
of a ſudden brawl or quarrel, by killing him who 
aſſaults him. And this is what the law 7123 by the 
word chance- medley, or (as ſome rather chooſe to write 
it) chaud-medley; the former of which in its etymology 
fignifies a caſual affray, the latter an affray in the heat 
ot blood or paſſion : both of them of pretty much the 
ſame import; but the former is in common ſpeech too 
often erroneouſly applied to any manner of homicide 
by miſadventure ; whereas it appears by the ſtatute 24 
Hen. VIII. c. 5. and our antient books“, that it is 
properly applied to ſuch killing, as happens in ſelf. 
defence upon a ſudden ren counter“. This right of na- 
tural defence does not imply a right of attacking : for, 
inſtead of attacking one another for injuries paſt or 
impending, men need only have recourſe to the 
2 tribunals of juſtice. They cannot thereſore 
egally exerciſe chis right of preventive deſence, but in 
ſudden and violent caſes; when ceriain and immediate 
 luffering would be the conſequence of waiting for the 
aſſiſtance of the law. Wherefore, to excuſe homicide 
by the plea of ſelf-defence, it mult appear that the flay- 
er had no other poſſible (or, at leaſt, probable) mean; 
of eſcaping from his aſſailant. | 

It is frequently difficult to diſtinguiſh this ſpecies of 
homicide (upon chance-medley in ſelf-defence) from 
that of a Wy in the proper, legal ſenſe of the 
word'. But the true criterion between them ſeems to be 
this: when both parties are actually combating at the 
time when the mortal ſtroke is given, the ſlayer is then 
guilty of manſlaughter; but if the ſlayerfhath not begun 
to fight, or (having begun) endeavours to decline any 
farther ſtruggle, and afterwards, being cloſely prefled 
by his antagoniſt, Fills him to avoid his own deſt ruction, 
this is homicide excuſable by ſelf-defence?. For which 
reaſon the law requires, that the perſon, who kills an- 
ether in his own detence, ſhould have retreated as far 


: = Staundf. P. OS. 16, | ; „ 3 Inſt. 55. 
® ; Int. 55. 57. Fo. b. 275. 276. T Foſt. 277. 
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as he conveniently or ſafely can, to avoid the violence 
of the aſſault, before he turns upon his aſſailant; and 
that, not fititiouſly, or in order to watch his oppor- 
tunity, but from a real tenderneſs of ſhedding his 
brother's blood. And though it may be cowardice, in 
time of war between two independent nations, to flee 
from an enemy; yet between two fellow- ſubjects the 
law countenances no ſuch point of honour ; becauſe the 
king and his courts are the vindices isjuriarum, and 
vill give to the party wronged all the ſatisſaction he de- 
fſerves*, In this the civil law alſo agrees with ours, 
or perhaps goes rather farther ; “ gui cum aliter tueri 
'« /c non poſſunt, damni culpam dederint, innoxii ſuntt. 
The party affaulted muſt therefore flee as far as he 
conveniently can, either by reaſon of ſome wall, ditch, 
or other impediment ; or as far as the fiercenefs of the 
aſſault will permit him“: for it may be fo fierce as not 
to allow him to yield a ſtep, without manifeſt davger of 
his life, or enormous bodily harm; and then in his de- 
fence he may kill his affailant inftantly. And this is 
the doctrine of univerſal juſtice', as well as of the 
municipal law. GA | 
And, as the manner of the defence, ſo is alſo the 
time to be conſidered : for if the perſon aſſaulted does 
not fall upon the aggreſſor till ho affray is over, or 
when he is running away, this is revenge, and not 
defence. Neither, under the colour of ſelf-defence, 
will the law permit a man to ſcreen himſelf from the 
wit of deliberate murder: for if two perſons, A and 
B, agree to fight a duel, and A pives the firſt onſet, 
and B retreats as far as he ſafely can, and then kills A, 
this is murder; becauſe of the previous malice and con- 
certed defign®, But if A upon a ſudden quarrel 
aſſaults B firſt, and upon B.'s returning the aſſault, A 
really and Bana fide flees ; and, being driven to the 
wall, turns again upon B and kills him; this may be 

fe defendendo according to ſome of our writers“ 


eee ee 
9. 2. 45. * P. C. 479. 
* 1 Hal. P. C. 483. i 1 Hal. P. C. 482. 
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though others“ have thought this opinion too ſavour- 
able; inaſmuch as the neceſſity, to which he is at laſt 
reduced, originally aroſe ſrom bis own fault. Under 
this excuſe, of ſelf-defence, the principal civil and 
natural relations are comprehended ; therefore maſter 
| and ſervant, parent and child, huſband and wife, 
killing an aſſailant in the neceſſary defence of each 
other reſpective ly, are excuſed; the act of the relation 


aflifiing being conſtrucd the ſame as the act of the par- 


ty himtel{?, | 
There is one ſpecies of homicide /e defendendo, where 


the party lain is equally innocent as he who occaſions 


his death : and yet this homicide is alſo excuſable 
from the great univerſal principle of ſelf-preſervation, 


which prompts every man to fave his own life preſera- 


ble to that of another, where one of them muſt inevi- 
tably periſh. As, among others, in that caſe menti- 


oned by lord Bacon*; where two perſons, being ſhip- 
wrecked, and getting on the ſame plank, but finding it 


not able to ſave them both, one of them thruſts the 
other from it, whereby he is drowned. He who thus 
reſerves his own lite at the expenſe of another man's, 


23. excuſable through unavoidable neceſſity, and the 


prizciple of ſelf-defence ; fince their both remaining 
on the ſame weak plank is a mutual, though innocent, 
attempt upon, and an endangering of, each other's lite. 
Let usnext take a view of thoſe circumſtances where- 

in theſe two ſpecies of homicide, by miſad venture and 
ſelſ-defence, agree 3 and thoſe are in their blame and 
2 For the law ſets fo high a value ___ the 
ife of a man, that it always intends ſome miſbehaviour 


in the perſon who takes it away, unleſs by che com- 


mand or expreſs permiſſion of the law. In the caſe of 
miſadventui e, it preſumes negligence, or at leaſt a want 
of ſufficient caution in him who was ſo unfortunate as 
to commit it; ho therefore is not altogether faultleſ'. 
And as to the neceffity which excuſes a man who 


* 1 Hawk. P. C. 75. 1 Elem. c. 53 See alſo 1 Hawk. P. C. 7 


7 1 Hal. P. C. 484. * 1 Hawk. P. C. j2., 
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kills another /e defendendo, lord Bacon“ enticles it ne- 
cefſitas culpabilts, and thereby diſtinguiſhes it from 
the former neceſſity of killing a thief or a malefactor. 
For the law tends that the quarrel or aſſault aroſe 
from ſome unknown wrong, or ſome provocation, either 
in word ordeed: and fince in quarrels both parties 
may be, and uſually are, in ſome fault; and it ſcarce 
can be tried who was originally in the wrong; the law 
will not hold the ſurvivor entirely guiltleſs. But it is 
clear, in the other caſe, that where I kill a thief that 
breaks into my houſe, the original default can never 
be upon my ſide. The law beſides may have a farther 


view, to make the crime of homicide more odious, and 


to caution men how 7 venture — — another 

n their own private judgment; by ordaining that 
Nays Days 3 . without an expreſs —_ 
from the law ſo to do, ſhall in no caſe be abſolutely 
free from guilt, _ 2 2 * 

Nor is the law of England ſingular in this reſpect. 
Even the ſlaughter of enemies required a ſolemn pur- 
gation among the Jews ; which implies that the death 
of a man, however it happens, will leave ſome ſtain 
behind it. And the moſaical law * appointed certain 
cities of reſuge for him © who killed his neighbour 
* (nawares ; as if a man goeth into the wood with his 
„ neighbour to hew w and his hand fetcheth a 
& ſtroke with the ax to cut down a tree, and the head 
© {lippeth from the helve, and lighteth upon his neigh- 
 bour that he die, he ſhall flee unto one of theſe 
* citiesand live.“ But it ſeems he was not held wholly 
blameleſs, any more than in the 1 law; ſince the 
avenger of blood might ſlay him b 
aſylum, or if he 'afterwards ſtirred out of it till the 
death of the high prieſt. In the imperial law likewiſe® 
caſual homicide was excuſed, by the indulgence of the 
emperor ſig ned with his own fign-manual, © 2dnetatione 
frincipis : otherwiſe the death of a man, however 
committed, was in ſome degree puniſhable. Among the 
Greeks® homicide by misfortune was expiated by vo- 
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Numb. c. 35, and Deut. c. 19. to de L · A. Be 
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ore he reached his 


5 


4 


the party killed. 


ward Coke to have heen antiently no lefs than death; 
AM hich however is with reaſon denied by later and more 
accurate writers. It ſeems rather to have conſiſted in 


98 of a total forfeiture) growing more ſevere 


don and writ of reſtitution of his goods as a matter of 


direct) a general verdi 


excuſe. This may be done either by killing one's ſel}, 


was obliged to flee his country m 2 Hawk. P. C. 381. 
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Juntary banihment for a year“, In Saxony a fine i, 
paid to the kindred of the ſlain; which alſo, among 
the Weſtern Goths, was little inferior to that of volun- 
tary homicide*: and in France? no perſon is ever ah. 
folved in caſes of this nature, without a largeſs to the 
poor, and the charge of certain maſſes for the ſoul of 


he penalty inflicted by our laws is ſaid by fir Ed. 


a forfeiture, ſome ſay of all the goods and chatteh, 
others of only part of them by way of fine or were gill: 
which was probably diſpoſed of, as in France, is pic: 
fun, according to the humane ſuperſtition of the times, 

or the benefit of 5is ſou], who was thus ſuddenly ſent 
to his account, with all his imperfections on his head. 
But that reaſon having long, ceaſed, and the penalty 


n was intended, in proportion as perſonal propery 
has become more confiderable, the delinquent has nov, 
and has had avearly as our records will reach', a par- 


„ Ge: i GEES 


courſe and right, only paying for ſuing out the ſame“. 
And, indeed to prevent this expenſe, in caſes where 
the death has — happened by miſadventure or 
in ſelf-defence, the j ges will uſually permit (if not 
of acquittal*, Ft 

III. Felonious homicide is an act of a very different 
nature from the former, being the killing of a human 
creature, of any age or ſex, without juſtifi cation or 


or another man. 
To this expiation by ba- t De Mornay, on the digel. 

niſhment the Ppirit of Patro- * 2 Inſt. 148. 315. 

clus in Homer may be thought i r Hal. P. C. 425. 1 Hawk 

to allude, when he reminds P. C. 75. Foſt. 282, C. 

Achilles, in the twenty-thirxd * Poſt, 287. 

Uiad, that when a child, he | Foſt. 283. 
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elf. murder, the pretended heroiſm, but real cow- 1 
ardice, of the Stoic philoſophers, who deſtroyed them- | 
{elves to avoid thoſe ills which they had not the forti- 
tude to endure, though the attempting it ſeems to be 
countenanced by the civil law“, yet was puniſhed by 
the Athenian law with cutting off the hand, which 
committed the deſperate deed*, And alſo the law of 
England wiſely and religiouſly conſiders, that no man 
bak a power to deſtroy life, but by commiſſion from - 
God, the author of it: ard, as the ſuicide is guilty of 
a double offence ; one ſpiriwal, in invading the prero- 
gare of the Almighty, and ruſhing into his immediate 

reſence uncalled for; the other temporal, againſt the 

ing, who hath an intereſt in the preſervation of all his 
ſubje cts; the law has therefore ranked this among the 
higheſt crimes, making it a peculiar ſpecies of felony, 

a telony committed on one's ſelf, And this admits of 
acceſſories before the ſact, as well as other felons ; 
for if one perſuades another to kill himſelf, aud he 
does ſo, the adviſer is guilty of murder%, A jeto de ſe 
therefore is he that deliberately puts an end to his own 
exiſtence, or commits any unlawful malicious act, the 
eqs of which is his own death : as if attempt- 
Ing to kill another, he runs upon his antagoniſt's ſword : 
or, ſhooting at another, the gun burſts and kills him» 
ell. The party muſt be of years of diſcretion, and in 
his ſenſes, elſe it is no crime. But this excule ought no- 
to be ſtrained to that length, to which our coroner's 
juries are apt to carry it, vis. that the very act of ſui- 
cide is an evidence of inſanity ; as if every man, Who 
acts contrary to reaſon, had no reaſon at all: for the 
lame argument would prove every other criminal zon 
compos, as well as the felf-murderer. Ihe law very ra- 
tionally judges that every melancholy or hypochon» 
nac fit does not deprive a man of the capacity of diſ- 
cerning right from wrong ; Which 1s neceſſary, as was 
" WH ebſerved in a ſormer chapter', to form a legal excuſe. 


„% Si guis impatientia doloritc, „Pott. Antig. b. 1. c. 26. 
„ t tacdio vite, aut morbo, aut 4 Keilw. 136. 
 Surore, aut pudore, mori maluit, * 1 Hawk. P. C. 68. 1 Hal. 
non animadvertae ut in tum.” P. C. 413. + £6 
Ef. 49. 16. 6. See pag. 24. 
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And therefore if a real lunatic kills himſelf in a lucid 
interval, he is a fel de fe as much as another many, 

But now the queſtion follows, what puniſhment can 
human laws inflit on one who has ak, "VER himſelf 
from their reach? They can only act upon what he 
has left behind him, his reputation and fortune; on 
the former by an ignominious burial in the highway, 
with a ſtake driven through His body; on the latter 
by a ſorſciture of all his goods and chattels to the king: 
hoping that his care for either his own reputation, or 
the welfare of his family, would be ſome motive to re- 
ſtrain him from ſo deſperate and wicked an act. And 
it is obſervable, that this forſctture has relation to the 
time of the act done in the felon's life time, which was 
the cauſe of his death, As if huſband and wife be poſ- 
id jointly of a term of years in land, and the huſ- 
band drowns himſelf; the land ſhall be ſorſe it ed to the 


ing, and. the wife ſhall not have it by. ſurvivorſnlip. 


For by the act of eaſting himſelf into the water he for- 
fens the term; which pives a title to the king, prior 
w the wife's title by ſurvivorſhiv, which could not ac- 
erue till the inſtant of her huſband's death. And 
though it muſt be owned that the letter of the law 
herein, borders a little upon ſeverny, yet it is ſome al- 


leviation that the power of mitigation is left in the 


breaſt of the ſovereign, who upon this (as or. all other 
occaſions) is. reminded by the oath of his office to exe · 
cute Jjudgn.cnt in mercy. 
The other ſpecies + 
ling another man. But in this there are alſo. degrees of 
' guilt, which divide the offence into marflaughter and 
murder; The difference between which may be part- 
ly collected from what has been inculently mentioned 
in the preceding articles, and principally confiſts in 


this, that manflaughter (when voluntary) arifes from 


the ſudden. heat of the paſſions, murder from the wick» 
edneſs of the heart. | 4 

1. Manſlaughter is therefore thus defined", the un- 
lawſul killing of another, without malice either express 
or implied: which may be either voluntarily, upon a 


1 Hal. P. C. 4122 v i. Hal, P. C. 466, 


criminal homicide is that of kil- 


4 Way a ow” COSI 


_ 


Ch. 14. 


 Wroncs. 


191 | 


ſulden heat; or involuntarily,. but in the commiſfion 
of ſome unlawful act. Theſe were called in the Go- 
thic conſtitutions ®* Somicidia wulgaria ; quae aut caſu, 
« aut etiam ſpante committuntur, /ed in ſubitanes quodam 
« jracundiae cal:re et im pet. And hence it follows, 
that in manſlaughter there can be no acceſſories before 


the fat; becauſe it muſt be done. without premedi- 


tation» 


As to the fir 


|, or veluntary branch: if upon a ſud- 


den quarrel two perſons fight, and one of them kills 
the other, this is manſlaughter : and fo it is, if - they 
upon ſuch an occaſion go out and fight in a field; for 


this is one continued act of pafſion® - 


and the law pays 


that regard to human frailty, as not to put a hafiy and 
deliberate act upon the ſame footing with regard to 
guilt. So alſo if a man be greatly provoked, as by 
pulling his noſe, or other great indignity, and imme- 
diately kills the aggreſſor, though this is not excuſable 
ſe defendendo, ſince there isno abſolute neceſſity for do- 
ing it to preſerve himſelf; yet neither is it murder, for 
there is no previous malice ; but it is manſlaughter”, 
But in this, and in every other caſe of homicide upon 
rovocation, if there be a ſufficient cooling - time for 
we to ſubſide and reaſon to interpoſe, and the per- 
on fo provoked afterwards kills the other, this is deli- 
berate revenge and not heat of blood, and accordingly 
amounts to murdet*. So if a man takes another in the 
act of adultery with his wife, aid kills him directly 
* upon the ſpot ; though this was allowed hy the laws of 
Solon“, as likewiſe by the Roman civil law, (if the 
adulterer was found in the huſb:ad's on houſe®) and 
alſo among the antient Goths®; yet in England it is not 
abſolutely ranked inthe claſs of juſtifiable homicide, as 
in caſe of a forcible rape, but it is manſlauzhter*. It 
is however the loweſt degree of it; and therefore In 
ſuch a caſe the court directed the burning in the hand 
to be gently inflicted, becauſe there could not be a 
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reater provocation*. Manſlaughter therefore on 2 
1 * provocation differs from excuſable homicide /. 
defendende in this: chat in one caſe there is an apparen; 
neceſlity, for felf-preſervation, to kill the aggre ſſor; 
in the other no neceſſity at all, being only a ſudden 
act of revenge, 1 
The ſecond bianch, or isveluntary manſlaughter, 
differs alſo from homicide excuſable by miſadventure, 
in this; that miſadyenture always happens in conſe- 
quence of a lawful aQ, but this ſpecies of manſlaughter 
in conſequence of an unlawful one. As if two perſons 
play at iword and buckler, unleſs by the king's com - 
mand, and one of them kills the _ : this.1s man- 
Daughter, becauſe the original act was unlowſul; but 
it is not murder, for the one had, no intent to do the 
other any perſonal miſchief'. So where a perſon dow 
an act, lawful. in itſelf, but in an unlawful manner, 
and without due caution and circumſpection: as when 
a workman flir.gs down a ſtone or piece of timber into 
the ſtreet, and kills a man; this may be either miſad- 
venture, manſlaughter, ar murder, according to the 
_ circumſlances under which the original act was done: 
if it were in a country village, where a few paſſengers 
are, and he calls out to all people. to have a care, it is 
miſadventure only; but if it were in London, or other 
»pulous town, where people are continually. paſſing, 
n is manſlaughter, though he gives loud warning“, 
and murder, i he knows of their paſling, and gives 
no warning at all, for then it is malice. againſt al! 
mankind*: And, in general, when an invo lun 
tary killing happens in conſequence. of an unlaw- 
ful act, it will de either murder or manſlaughter 
ac ccrding to the nature of the act which occaſioned 
it. If it be in the proſecution of, a fe loniou 
:xte1.t, or in its conſequences naturally tended to blood- 


e Sir T. Raym. 214. man between Graveſend and 
t lnſt. 56. M indfor receives into his beat 
1 Kel. 40. or barge a greater number of 
» 3 Inft. 57. perſons than the act allows, 
f dur ſtatute law has ſe- and any paſſenger ſhall then be 
verely animadverted on one drowned, ſuch waterman 1 
ſpecies of criminal negiigence guilty (not of manſlaughter 


whereby the death ofa man is but) of felony, and ſhall. be 
occaſioned. For by ſtatute 10 tranſportcd as a felon, 
Geo, II. c. 31. if any water- | 1 


Ch. 14. Waoncs „ 
ſhed, it will be murder; but if no more was intended 
than a mere civil treſpaſs, it will only amount to man- 
ſlaughter FRE Bee” 5 
Next, as to the puniſbment of this degree of homi- 
eide: the crime of manſlaughter amounts to felony, but 
within the benefit of clergy : and the offender ſhall be 
þurnt in the hand, and forten all his goods and chattels, 
But there is one ſpecies of manſlaughter, which is 
puniſhed as murder, the benefit of clergy being taken 
away from it by ſtatute ; namely, the offence of mortally 
flabbing another, though done upon ſudden provocation. 
For by ſtatute 1 Jac. I. c. 8. when one thruſts or ſtabs 
another, not then having a weapon drawn, or who hath 
not then firſt ſtricken the party ſtabbing, ſo That he dies 
thereof within fix months after, the offender ſhall not 
have the benefit of clergy though he did it not of ma- 
| lice aforethought. This ſtawte was made on account 
of the frequent quarrels and ſtabbings with-ſhort dag- 
gers between the Scotch and the Engliſh, at the acceſ. 
fion of James the. firſt*; and, being therefore of a 
temporary nature, ought to have expired with the 
miſchief which it meant to remedy. For, in point of 
folid and ſubſtantial juſtice, it cannot be ſaid that the 
mode of killing, whether by ſt+bbing, ſtrangling, or 
ſhooting, can either extenuate or enhance Te guilt: 
unleſs where, as in the caſe of poiſoniag, it carries 
With it an internal evidence of e e. deliberate ma- 
lice. But the benignity of the law hath conſtrued the 
ſtatute fo favourably in behalf of the ſubject, and ſo. 
ſtrictly when againſt him, that the offence of ſtabbing 
-now ſtands almoſt upon the ſame footing, as it did at 
the common law'. Thus, (not to repeat the caſes 
before - mentioned, of ſtabbing an adultreſs, Sc. which 
are barely manſlaughter, as at common law) in the 
conſtruction of this ſtatute it hath been doubted, whe- 
ther, if the deceaſed had ftrick at all before the mortal 
blow given, this does not take it out of the ftatute, 
though in the preceding quarrel the ſtabber had given 
the firſt blow; and it feems to be the better opinion, 
that this is not within the ſtatuie“. Alfo it hath been 


i Foſter, 258 1 Hawk. E, C. 84, l Foſt: 299 zoo. 


* ; Lord Raym. 140, OW 301. 1 Hawk. P. 
fs EO ya ĩ C 
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reſolved, that the killing a man by throwing a hammer 
or other blunt weapon is not within the ſtatute ; and 
| whether a ſhot with a piſtol be ſo or not, is doubted®, 


But if the party ſlain had a cudgel in his hand, or had 


thrown. a pot or a bottle, or diſcharged a piſtol at the 

party ſtabbing, this is a ſufficient having a weapon 

drawn on his fide within the words of the ſtatute®. 
2. We are next to confider the crime of deliberate 


and wilful Murder; a crime at which human nature 


ftarts, and which is I believe puniſhed almoſt univerſal. 
ly throughout the world with death. The words of the 
moſaical law (over and above the general precept ta 


Noabr, that whoſo ſheddeth man's blood, by man 


A ſhall his blood be ſhed”) are very emphatical in pro- 


ym pardon of murderers “. Moreover ye 
„ ſhall take no ſatisfaRtion for the life of a murderer, 
*. who is guilty of death, but he ſhall ſurely be put to 
death; for the land cannot be cleanſed of the blood 


«© that is ſhed therein, but by the blood of him that ſhed 


„ jt,” And therefore our law has provided one courſe 
of proſecution. (that by appeal, of which hereafter) 
wherein the king himſelf is excluded the power of par- 


doning murder: fo that, were the king of England ſo 


inclined, he could not imitate that Poliſh monarch 
mentioned by Puffendorf* : who thought proper to 
| remit the penalties of murder to all the nobility, in an 


edi wich this arrogant preamble, * 08, divini furts 
rig orem moderantes, &c.” But let us now conſider 


the definition of this great offence. 

The name of murder (as a crime) was antiently ap - 
plied only to the ſecret killirg of another“; (which the 
word, moerda, ſignifies in the Teutonic language“) and 
it was defined, © homici dium quod nulls vidente, nal!» 


* ſciente, clam perpetratur*;** for which the vill wherein 


» 1 Hal. P. C. 470. 14 Edw. I. © je reins ne celerai, 
*1 Hawk P. C. 77. a ——ů— 1 
Gen. ix. 6. I which is thus ated in 
* Numb. xxxv. 31, Fleta, J. 1. c. 10 f. 4. Nul- 
TL, oſ N. b. 8. c. 3. * lam veritatem celabo, nee celart 


ia de Sach. I. 1. 6. 10. „ permittam nes murdrari.” And 
t Stiernh. de jure Sucon. I. 3, the words © pur murdre le uroit 


43. 't he word ure in our in the articles of that ſtatute, 


old ſtatutes alſo ignited any are rendered in Pleta iid $. 8. 
kind of concealment or ſtifling. © pro jure alicujus murdricnds.” 
80 in the ſtatute of Exeter, Glanv. J. 14 6. 35 
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it was commited, or (if that were too poor) the whole 
hundred was liable to a heavy amercemect; which 
amercement itſelf was allo denominated murd um 
This was an ancient uſage among che Gochs in Sweden 
and Denmark, who ſuppoſed the neighbourhood, unleſs 
they produce the murderer, to have perpetrated or at 
leaſt connived at the murder *: and, according to 
Bracton ', was introduced into this kingdom by king 
Canute, to prevent his countrymen the Danes from 
being privily murdered by the Engliſh ; and was af 
terwards continued by William the conqueror for the 


like ſecurity to his own Normans *; And therefore if, 


upon 11:quifition had, it appeared that the perſon found 
| Dain was an Englifliman, (the preſentment whereof was 
denominated englc/cherie *) the country ſeems to have 
been excuſed from this burthen. But this difference 
being totally aboliſhed by ſtatute 14 Edw. III. c. 4. we 


muſt now (as is obſerved by Staunforde ) defiue mur- 
ner in quite another manner, without regarding whether 
the party ſlain was killed openly or ſecretly, or whe · 


ther he was of Eqglith or foreign extraction. 


Murder is therefore now thus defined, or rather de- 
ſcrbed, by fir Edward Coke ©; © when a perſon, of 


* ſound memory and diſcretion, unlawfully killeth any 
©* reaſonable creature in being, and under the king's 
peace, with malice aſorethought, either expreſs or 
implied.“ The beſt way of examining the nature 
of this crime will be by conſidering the ſeveral branches 
of this definition. . : | 

| Firſt, it muſt be committed by 4 perſon of ſound me- 


mory and diſcretion ; for lunatics or infants, as was for- 


merly obſerved, are incapable of committing any crime : 


unleſs in ſuch caſes where they ſhew a couſciouſneſs of 
doing wrong, and of courſe a diſcretion, or diſcernment, 
between good and evil, E486" . 
Next, it happens when a perſon of ſuch ſound dif. 
eretion unlau fully kiilets, The unlawfulgeſs arites 
from the killing without warrant or excuſe: and there 


Bract. J. 3.tr.2.c. 18.5. 


1 Hal. P. S. 447. 
7. Stat. Marlbr. c. 26. Foſt. Bract. ubi ſupra 
281. | SY TPO. 20 £206 
* Stiernh. J. 3. . 4. < 3 laſt, 47. 
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muſt alſo be an actual killing to conſtitute murder; for 
a bare affault, with intent to kill, is only a great miſ- 
demeſnor, though formerly it was held to be murder“. 
The killing may be by poiloning, flriking, ſtarving, 
drowning, and a thouſand other forms of death, by 
which human nature may be overcome. And if a per- 
ſon be indicted for one ſpecies of killing, as by poyſening, 
he cannot be convicted by evidence of a totally differ- 
ent ſpecies of death, as by ting with a piſtol or Har- 
ving. But where they only differ in c:rcumftances, as 
if a weund be alleged to be given with a ſword, and it 
proves to have ariſen from a ſtaff, an axe, or a hatchet, 
this difference is immaterial '. Of all ſpecies of deaths 
the moſt deteſtable is that of poiſon ; becauſe it can of 
all others be the leaſt prevented either by manhood or 
forethought*. And therefore by the flatute 22 Hen. 
VIII. c. 9. it was made treaſon, and a more * 
and lingering kind of death was inflicted on it than the 
common law allowed; namely, boiling to death: but 
this act did not live long, being repealed by 1 Edw, VI. 
c. 12. There was alfo, by the antient common law, 
one ſpecies of killing held to be murder, which may be 
dubious at this day; as there hath not been an inftance 
wherein it has been held to be murder for many ages 
ſt *: I mean by bearing falſe witneſs againſt another, 


with an expreſs premeditated defign to take away his 


life, fo as the innocent perſon be condemned and ex- 
_ ecuted ®. The Gothic laws puniſhed in this caſe, 
both the judge, the witneſſes, and the proſecutor; 
« peculiart poena judicem paniunt; peculiari tefles, quorum 
„% fides fudicem ſeduxit ;, peculiari denique et maxima 
% autforem, ut hemicidam '.” And, among the Romans, 
the lex Cornelia, de ficariis, puniſhed the falſe witneſs 
with death, as being guilty of a ſpecies of aſſaſſination", 


421 Hal. P. C. 428. apprehenſion of his that the 
* 3 Inſt. 319. 2 P. C. pong was not maintainable, 
185. ut from other prudential rea- 

3 Inſt 


„ 48. - ſons. Nothing therefore ſhould 
® Foſt. 132. In the caſe of — 

Macdaniel and Bexry, reported of that proſecution. | 
by fir Michael Foſter, though Mirror. « I. $. 9. Brit. c. 
the then attorney general de- 52, Brat. J. 3. 6. 4. 

clined to argue this point of Sticrnh. & jure Goth, J. 3. 
law, I have good grounds to c. J- RY; 

believe it was not from any FF. 48. 8. 1. 


rom the waivin 
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And there is no doubt but this is equally murder i fero 
conſcientiae, as killing with a ſword; though the mo- 
dern law (to avoid the danger of deterring witneſſes 
from giving evidence upon capital proſecutions, if it 
muſt be at the oY of their own lives) has not yet pu- 
niſhed it as ſuch. If a man however does ſuch an act, 
of which the probable conſequence may be, and even- 

tually is death; ſuch killing may be murder, although 
no ſtroke be ſtruck by himſelf, and no killing may be 
primarily intended: as was the caſe of the unnatural 
ſon, who expoſed his ſick father to the air, againſt his 
will, by reaſon whereof he died * ; of the har lot, who 
laid her child under leaves in an orchard, where a kite 
| ſtruck it and killed it“; and of the pariſh-officers, who 
ſhifted a child from pariſh to pariſh, nll it died for want 
of care and ſuſtenance ". So too, it a man hath a beaſt 
chat is uſed to do miſchief; and he knowing it, ſuffers 
it to go abroad, and it kills a man; even is is man- 
2 in the owner; but if he had purpoſely turns 
it loſe, though barely to frighten people and make 
what is called ſport, it is with us (as in the Jewiſh law) 
as much murder, as if he had incited a bear or dog to 
worry them. If a phyſician or ſurgeon gives his pa- 
tient a potion or plaiſter to cure him, which contrary 
to expectation kills him, this is neither murder, nor 
manſlaughter, but miſadventure; and he ſhall not be 
iſhed criminally, however liable he might formerly 

| Bo been to a civil action for negle or ignorance *: ?: 
but it hath been holden, chat if it be not a regular phy- 
ſician or ſurgeon, who adminiſters the medicine or per- 
forms the operation, it is manſlaughter at the leaſt *. 
Yet fir Matthew Hale very juſtly queſtions the law of 
this determination In order alſo to make the killing 
murder, it is requifite that the party die within a year 
and a day after the ſtroke received, or cauſe of death 
adminiſtered; in the eomputation of which, the whole 
2 T4 which the hurt was done ſhall be reckoned 

RR 8 5 


r Hawk. P. c. _ Vol. III. pag. 122: 5 


21 Hal. P C. 433. Britt. c. 5. 4 Inſt. 26 f. 
r r Hal. P. C. 430. 
„Bid. 431. D 1 I Hawk.P. C. 79. 
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Farther; the perſon killed muſt be ©* @ reaſenable 
e creature in being, and under the king's peace, at 
the time of the killing. Therefore to kill an alien, a 
| Jew, or an outlaw, who are all under the king's peace 
and protection, is as much murder as to kill the moſt 
regular-born Engliſhman ; except be be an alien ene- 
my in time of war. To kill a child in its mother's 
womb, is now no murder, but a great miſpriſion: but 
if the child be born alive, and dieth by reaſon of the 
| Potion or bruiſes it received in the womb, it ſeems, by 
the better opinion, to be murder in ſuch as adminiſ- 
tered or pave them“. But, as there is one caſe where 
it is difficult to prove the child's being born alive, name · 
ly. in the cafe of the murder of baftard children by the 
unnatural mother, it is enacted by ſtatute 21 Jac. I. e. 
27. that if any woman be delivered of a child which if 
born alive ſhould by law be a baſtard ; and endeavours 
privately to conceal its death, by burying the child or 
the like; the mother fo offending ſhall ſuffer death as 
in the cafe of murder, unleſs the can prove by one 
witneſs at leaft that the child was actually born dead. 
This law, which favours pretty ſtrongly of ſeverity, 
in making the concealmer:t of the death almoſt conc]u- 
five evidence of the - child's being murdered by the 
mother, is nevertheleſs to be alſo met with in the cri- 
minal codes of many other nations of Europe; as the 
Danes, the Swedes, and the French“: but I appre- 
hend it has of late years been uſual with us in 2 
upon trials for this offence, to require ſome ſort of 
e evidence that the child was born alire, 
eforet he other conſtrained preſumption (that the 
child, whoſe death is concealed, was therefore killed 
by its parent) is admitted to convict the priſoner. 
Lafily, the killing muſt be committed with malice 
efcrethought, to make it the crime of murder. This 
is the grand criterion which now diſtinguiſhes murder 
from other killing : and this malice prepenſe, malitia 
praecegitata, is not To properly ſpite or malevolence 
to the deceaſed in particular, as any evil deſign in gene- ä 
ral; the dictate of a wicked, depraved, and malignant 


e 3. Inſt. 5o. 1 Hal. P. C. 433. 

3 : See Barrington on the 
» 3 Ink. 50. 1 Hawk. P. ſtatutes. 425. ; 

C. 30. but ſce 1 Hal. P. C. . | 
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heart“: un diſpofition a faire un male choſe* : and it 
may be either expreſs, or implied in law. Exprefs. 
malice is when one, with a ſedate deliberate mind and 
formed deſign, doth kill another: which formed de ſign 
is evidenced by external circumſtances diſcovering thar 
inward intention; as ly ing in wait, antecedent menaces, 
former grudges, and concerted ſchemes to do him ſome 
bodily harm?, This takes in the caſe of deliberate 
duelling, where both parties meet avowedly with an 
intent to murder: thinking it their duty, as gentlemen, _ 
and elaiming it as their right, to wanton with their own 
res and thoſeyof their fellow creatures; without any 
warrant or authority from any power either divine of 
human, but in direct contradiction to the laws both of 
God and man: and therefore the law has juſtly fixed 
the crime and puniſhment of murtler, on them, and 
on their ſeconds alſo*, Yet it requires ſuch a degree 
of paſſive valour, to combat the dread of even undeſer- 
red contempt, arifing from the falſe notions of honout 
too generally receivedin Europe, that the ſtrongeſt pro- 
kibitions and penalties of the law will never be entirely 
effectual to eradicate this unhappy tuſtom; till a method 
be found out of compelling the original aggreſſor to 
make ſome other ſatisfaction to the affronted party, 
which the world ſhall eſteem equally reputable, as that 
which is now given at the hazard of the life and ſor- 
une, as well of the perſon inſulted, as of him who 
hath given the infult. Alſo, if even upon a ſudden 
provocation one beats another in a cruel and unuſual 
manner, {o that he dies, though he did not intend his 
death, yet he is guilty of murder by expreſs malice ; 
that is, by an expreſs evil defign, the genuine ſenſe of 
nalitia. As when a park - keeper tied a boy, that was 
ſealing wood, to a horſe's tail, and dragged him along 
the park; when a maſter corrected his ſervant with an 
ron bar, and a ſchoolmaſter ſtamped on his ſcholars 
belly ; ſo that each of the ſufferexs died; theſe were 
juſtly held to be murders, becauſe the correction being 
exceſſive, and ſuch as could not proceed but from a bad 
heart, it was equivalent to a deliberate act of flaughter?, 


* 


* Foſter. 26. 1 Hawk. P. C. 3 2. 

* 2 Roll. 1. 361. | * 3 Mal. P. C. 454, 473% 

? 1 Hal. P. C. 451. oft | | | 
1 | _ 


—_— 
= * 
; * 
5 * 
n 
Fu pt 
111 L297 
* +4 
„ Fre 
EZ. 0 
* * = 1 
Nr 
e 
94 
= 3 
pt 8 
. 1 14 
1 
r 
* 
* 
| 
5 
"ys 1 
AS 
5 
8 
„ 
1 
&* 
4 * 
4 1 > 
PH 
9 5 . 
' a; 
: af 
4 i 
7 DY 
I 1 
l 1 
5 — * 
: 5 
. 8 
A 
5. 
. 
. o 
* = 
3 
” - * 
WS 
7 i 
mY 
=g 
1 
> 
S - + 
"= 
2 A Xa 
x 
TEE 
. my 
\ N 7 
- KY 
4 4 
* {Pp 
. e 
0 5 > 
F e A 
"i = 
458 
: ET: 
<1 
\ * 
5 * 
"4 
> 1 
- % 5 58 
1 1 
1 
4 3D 7 
* ; 
; * 
4 
A 
8 . Pn 
"_ q 2 
Ti * 
3 
% 2 
* - Is 
X* — = 
* me 2 
52 - 
A + 
N > 
© 24. 
; 3 
ER " 2:2. 
£ EF] 
F * 
9. 
"i kB 
3 Bar , 
. 15 1 IY 
7 * 4 
Ke g 
F 
C * 2 
8 Wes 
2 5 8 * 
+, £5 
8 ps 
1 > 
— 7 d 
* 7 MS - 
& Tx > 
* * 
Wy "= 
N 
"a 
.- bx 
£ { 5 Oh 
' >. 8 
$ 2 E 
* 1 
* 2 * 4 
4 * 7 
3 * 
* 27 
7 bs FP 
#2 9 
2 4 
gl 5 
= 
$ IS 
8 
8 £5. 
*. 1 * 
11 CL 
4 Ws 
bs *K.Y 
"4 2 
5 5 
by a, 
» a 
F 1 
18 — 
7 1 
; 54235 
Fi 8 * 
Ko A 2 * 
I 1 
Py 4; 8. . 
8 5 
1 
1 * 3 
* — . 
5 2,” * OS. 


if 5 

3 

9 
7 ry 


Vox. .. 


, 
— 


—_—— 
. 


200 a rie Boox lv. 


Neither ſhall be be guilty of a leſs crime, who Lil 
another in conſequence of ſuch a wilful act, as ſhews 


him to be an enemy to all man kind in general; as going 


deliberately, and with an intent to do miſchieſ'“, upon 
a horſe uſed to ſtrike, or coolly 1 a gun, 
rh multitude of people“. So if a man reſolves to 
kill the next man he meets, and does kill him, it is 
murder, al h he knew him not; for this is uni ver- 
ſal malice. And, if two or more come together to do 
an unlawful act againſt the king's peace, of which the 


probable conſequence might be bloodſhed ; as to beata a 


man, to commit a riot, or to rob a park: and one of 
them kills a man; it is murder in them all, becauſe of 
the unlawful act, the maliia praccegitata, or evil in- 
tended before-hand*. | IE 
Alſo in many caſes where no malice is expreſſed, the 
law will imply it: as, where a man wilfully poiſons 
another, in ſuch a deliberate act the law preſumes ma- 


lice, though no particular enmity can be proved“. 


Andif a man kills another ſuddenly, without any, or 
without a conſiderable provocation, the law implies 
malice ; ſor no perſon, unleſs of an abandoned heart, 
would be guilty of ſuch an act, upon a flight or no 
apparent cauſe. No affront, by words or geſtures only, 
17 a ſufficient provocation, ſo as to excuſe or extenuaie 
ſuch acts of violence as manifeſtly endanger the life of 
another. But if the perſon ſo provoked had unfortu- 
nately killed the other, by beating him in ſuch a man- 
ner as ſhewed only an intent to chafliſe and not to kill 
him, the law fo far conſiders the provocation of contu- 
melious behaviour, as to adjudge it only manſlaughter, 
and not murder*. In like manner if one kills an officer 
of juſtice, either civil or criminal, in the execution of 
his duty, or any of his aſſiſtants endeavouring to con- 
ſerve the peace, or any private perſon endeavouring to 
reſs an affray, or apprehend a felon, knowing his 


authority or the intention with which he interpoſes, the 


law will imply malice, and the killer ſhall be guilty of 
b Lord Raym. 143. „1 Hawk. P. C. 82. 1 Hl 
21 Hawk. P. C. 74. P. C. 455, 456. | 


4 7bid. 84. ; t Foſt, 291. 
2 Hal. P. C. 455. ; , 
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murder“. And if one intends to do another felony, 
and undeſignedly kills a man, this is alſo murder. 
Thus if one ſhoots at A and miſſes kim, but kills B, 
this is murder; becauſe of the previous felon ious intent, 
which the law transſers from one to the other. The 
fame is che caſe where one lays poiſon for A; and B, 
againſt whom the priſoner had no malicious intent, takes 
it, and it kills him; this is likewiſe murder*, So alſo, 
ifone gives a woman With child a medicine to procure 
abortion, and it operates fo violently as to kill che wo- 
man, this is murder in the perſon who gave id. It 
were endleſs to go through all the caſes of homicide, 
which have been adjudged either expreſsly, or im- 
*pliedly, malicious: theſe therefore may ſuffice as a 
ſpecimen ; and we may take it for a general rule that all 
homicide is malicious, ard of courſe amounts to murder, 
_ unleſs where faſtißed by the command or permiſſion of 
the law; excuſed on the account of accident or ſelt- 
preſervation; or allerzated into manſlaughter, by being 


either the involuntary conſequence of tome act, not 


firitly lawful, or (if voluntary) occaſioned by fome 
ſudden and ſufficiently violent provocation. And all 
- theſe circumſtances of juſtification, excuſe, or alleviati- 
on, it is incumbent upon the priſoner to make out, to the 
ſatisſacl ion of the court and jury: the latter of whom 
are to decide whe.her the circumſtances alleged are 
proved to have actually exiſted ; the former, how far 
they extend or take away or mitigate the guilt. For'all 
howicice is preſumed to be malicious, until the contrary 
5 W upon evidence“. 6 e 
he puniſhment of murder, and that of manſlaughter, 
were formerly one and the ſame ; both having the bene- 
fit of clergy : ſo that none but unlearned perſons, 
who leaft knew the guilt of it, were put to death for 
this enormous crime”, But now, by ſeveral ftatutes?, 


the benefit of clergy is taken away from murderers 


through malice prepenſe, their abetiors, proeurers, anc 
counſellors. In atrocious caſes, it was frequently uſual 
S 2 | 
hk 1 Hal. P. C. 457. Foſter, wm Foſt. 255. 


308, Tc, S 2 Hal. N. . 450. 4 
11 Hal. P. C. 464. 223 Hen. VIII. E. 1. 1 Edw. 
*id. 466. VI. c. 12. 4 &@ 51 Ph. & 


| Ibid. 429. 2 n 
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for the court to direct the murderer, after execution, to 
de hung upon a gibbet in chains near the place where 
me fat was committed : but this was no part of the 
legal judgment : and the like is ſtill ſonleümes prac- 
vied in the caſe of notoricus thieves. This, being quite 


contrary to the expreſs command of the moſaical laue, 


frems to have been borrowed [rom the civil law; which, 
befides the terror of the example, gives alfo another 
zeaſon for this practice, diz. that it is a comfortable 
ſigbt to the relations and friends of che de eeaſedꝰ. But 
now in England, it is enacted by ſtatute 25 Geo. II c. 
37. that the judge, before whom any perſon is found 
| guilty of wilſul murder, ſhall pronounce ſentence im- 
mediately after col viction, unleſs he ſees caufe to poſt 
pone it; and ſhall in paſſing featence direct him to be 
Executed on the next day but one, (unleſs theſame ſhail 
be ſuncay, and then on the monday folluwing) and that 
his body be delive ed io the ſurgeons to be difſeRed and 
anatomized“; and that the Judge may direct his body 
10 be after wards hung in chai 
buried without diflection. Aud, during the fhort but 
aw{ul interval between ſentence and execution, the pri- 
ſoner ſlall be kept alone and ſuſtained with only bread 
a. d water. But a power is allowed to the judge upon 
good and ſufficient cauſe io reſpite the execution, and 
iclax the other reſtraints of this act. | 

By the Roman law, parricide, or the murder of one's 
parents or children, was penithed in a much feverce 
manner than any other Kind of homicide, After being 
ſcourged, the delinquents were ſewed up in a leathern 
Lack, With a live cock, a dog, a viper, and an ape, and 


ſo caſt into the fea*, Solon, ut is true, in his laws, made 


none agaifſt' parricide ; apprehending it impoſſible 
that any one ſhould be guilty of fo unnatural' a bars 


. - barny*. And the Perliar.s, acco:ding to Herodutus, 


*The body of a malefac- © ſpeAu deterreantur ali', et ſo- 
tor ſhall not remain all night © Jatiot copnatis interemptorum, 
upon the tree; but thou “ rodem leo forna red. ita, in quo 


halt iu any wife bury him © /qrrones micidia feciſſen.. 


that day, that the land be FV. 48. 19. 28. F. 15. 
« npt defiled.“ Deut. Xi. 23. 1 Foſt. 107. 4 


4 «4 Famoſos laironer, in Lis r ; 
lecic, ubi graſſati ſunt, furca ic. pro S. Piſcia, 9. 23. 
fgendos elecuit ut et can 
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antertained the ſame notion, when they adjudged all 
perſons who killed their reputed parents to be baſtards. 
And, upon ſome ſuch reaſon as this, we muſt account 
for the omiſſion of an exemplary puniſhment for this 
crime in our Engliſh laws: which treat it no otherwiſe 
than as ſimple murder, unlefs the child was alſo the 
ſervant of his parent“. W431 PS] 
For, though the breach of natural relation is unob- 
ſerved, yet the breach of civil or eccleſiaſtical connexi- 
ons, when coupled with murder, denominates it a new 
offence, no | þ than a ſpecies of treaſon, called parva 
proditio, ox petit treaſon : which however is nothing elſe 
but an aggravated degree of murder*; — on 
— violation of private allegiance, it is ſtig- 
matized as an inferior ſpecies of. treaſon®. And thus, 
in the antient Gothic conſtitution, we find the breach 
both of natural and civil relations ranked in the ſame 
clas with crimes againſt the ſtate and the ſovereign®. 

Petit treaſon, according to the ſtatute 25 Edw. III. 
© 2. may happen three ways : by a ſervant killing his 
maſter, a wife her huſband, or an ecclefiaſtical perſon 
(either ſecular, or regular) his ſuperior, to whom he 
owes faith and obedience. A ſervant who kills his maſ- 
ter whom he has left, upon a grudge conceived againſt 
him during his ſervice, is guilty of petit treaſon : for the 
traiterous intention was hatched while the relation ſub- 
ſiſted between them; and this is only an execution of 
that intention*. So if a wife be divorced a menſa et 
thro, ſtill the vinculum matrimonii ſuhſiſts; and if ſhe 
kills ſuch divorced huſband, ſhe is a traitreſs*. Anda 
clergyman is underſtood to owe canonical obedience to 
he biſhop who ordained him, to him in whoſe dioceſe 
he is beneſiced, and alſo to the metropolitan of ſuch 
ſuffragan or dioceſan biſhop: and therefore to kill any Y 
of theſe is petit treaſon*. As to the reſt, whatever has 


S 3 
1 Hal. P. C. 380. « aut ctiam ab homine in ſemet ip- 
* Foſter 107. 324. 336. * ſum.” Stiernh. de jure Goth. J. 
* See Pag. 75. 24273. ; 
»* Omnium praviſſima cenſe- * 1 Hawk. P. C. 89. x Hal. 
* tur vis facta # in patri- P. C. 380. „ : 


am, ſubditis in regem, liberis in 1 r Hal, P. C. 381. 
L par entes, maritis in uxores, (et * Ibid. | 
vice verſa} ſervis in deminos, 


Fhanged, and not 


_ Pose | . Boox IV, 


been ſaid, or remains to be obſerved-hereafte? vick 
reſpeQ to wilful murder, is alſo applicable to the crime 
of petit treaſon, which is no other t an murder. in its 
moſt odious degree: except that the trial ſhall be as in 
eaſes of high treaſon, before the improvements therein 
made by the fiatutes of William III“. But a perſon m- 
dicted of petit treaſon may be acquitted thereof, and 

found guiliy of manflaughter or murder“: and in fuch 
caſe it ſhould ſeem that oe witneſſes are not ne ceſſa - 
ry, as in caſe of petit treaſon they are. Which crime 
is alſo diſtinguiſhed from murder in it's. puniſhment. 

The puniſhment _— treaſon, in a-man, is to be 
drawn and hanged, and, in a woman, to be drawn and 
burned a: the idea of which latter puniſhment ſeems io 
have been handed down to us by the laws of the antient 
Druids which condemned a woman to be burned for 
murderirg her huſband*; and it is now the uſual pu- 
niſhiment for all forts of treaſons committed by thoſe of 
the female ſex*: Perſons guilty of petit treaſon were 
| Girſt debarred the benefit of clergy, by ſtatute 12 Hen. 
VII. c. 7. which has been fince extended to their aiders, 
abettors, and counſellors, by ſtatutes. 23 Hen. VIII. e, 
1. and 4 & 5 P. & M. c. 34. | 


a Foſt. 337- © 3th „ 
b Foſter. 106. 1 Hal. E. . 4 Cæſar de bell, Gall. J. 6. e. 
378. 2 Hal. P. C. 184. 18 


Hal. P. C. 382, 3 Inſt. * See pag. 93 


(a) Put this is now altered by ſtatute 30 Ceo. 3. c. 48. which 
enacts that in all caſes of conviction of any woman for high or 
it treaſon, the judgment ſhall be that ſhe ſhall be drawn and 
—— : and if any woman ſhall be convicted 


of petit treaſon ſhe ſhall be liable to ſuch farther pains and penal 
ties as are declared by ſtatute 25 Geo. III. c. 37. with reſped © 
perſons convicted of wilful murder. 7 Te 
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CHAPTER THE FIFTEENTH. 


or OFFENCES acaixsr Tus PE R. 
SONS or INDIVIDUALS. 


Ha VIN & in the preceding chapter conſidered 
the principal crime, or public wrong, that- can be 
committed againſt a private ſubject, namely, by 
_ deſtroying his life ; I proceed now to inquire into ſuch 
other crimes and miſdemeſnors, as more peculiarly af- 
ſect the ſecurity of his 22 while living. 

Of theſe ſome are felonious, and in their nature ca- 
pital : others are ſimple miſdemeſnars, and puniſhable 
with a lighter animadverſion. Of the felonies the firſt 
is that of maybe in. n | | 

I. Mayhem, maytemium, was in part conſidered in 
che preceding volume“, as a civil injury: but itis alfo 
looked upon in a criminal light by the law being an 
atrocious breach of the king's peace, and an offence 
tending to deprive him of the aid and affiſtance of his 
ſubjeQs., For mayhem is properly defined to be, as 
we may remember, the violently depriving another of 
the uſe of fuch of his members, as may render him the 
leſs able in fighting, either to defend himſelf; or to an- 
noy his adverfary*: And therefore the cutting off, or 
diſabling, or weakening a man's hand or finger, of 
ſtriking out hjs eye or foretooth, or depriving him of 


thoſe parts, the loſs of which in. all animals abates their 


ses vol, Ill. pag. 122. 
\ Brit. I. 1. 6. 2g. 1 Hawk, P. C. 171. 


26 / PuzLic 


A 


which is ſtill the law in Sweden“. | 
wards out of uſe : partly becauſe the law of retaliation, 


courage, are held to be mayhems. But the cutting off 
his ear, or noſe, or the like, are not held to be may- 
hems at common law; becauſe they do not weaken 


but only disfigure him. : 
By the antient law of England he that maimed any 
man, whereby he loſt any part of his body, was ſen- 


tenced to loſe the like part; membrum pro membre: 


as was formerly ſhewn', is at beſt an inadequate rule 


of puniſhment ; and partly betauſe upon a repetition of 


the offence the puniſnment could not be repeated. So 
that, by the common law, as it for a long time flood, 
mayhem was only puniſhab!- with fine and impriſon- 
ment“; unleſs perhaps the offence of mayhem by caſ- 
tration, Which all our old writers held to be felony ; 
« 'ef ſequitur aliquando fœna capitalis, aliguando perpe- 


* tuum exilium, cum omnium bonorum ademptione*,” 


And this although the mayhem was committed upon 
the higheſt provocation®. 

But ſubſequent ſtatutes have put the crime and pu- 
niſhment of mayhem more out of doubt. For firſt by 
ſtatute 5 Hen. IV. c 5. to remedy a miſchief that then 
prevailed, of beating, wounding, or robbing a man, 


and then cutting out his tongue or putting out his eyes, 


to prevent him from being an evidence againſt them, 
this offence is declared to be felony, if done of malice 
epenſe ; chat is, as fir Edward Coke explains it, vo - 
tarily, and of ſet purpoſe, though done upon a ſud- 
den occaſion. Next, in order of time, is the ſtatute 
37 Hen. VIII. c. 6. which directs, that if a man ſball 


maliciouſly and unlawfully cut off the ear of any ofthe _ 


king's ſubjects, he ſhall not only forfeit treble damages 


Boox IV. 


But this went after- 


e'3 Inſt. 118.—Me, fla 
Nice ſeit faite de femme qui 


evera' tollct a home ſes membres, 


21 liel caſe perara le feme la une 


Jugement, come le mem 


_ apprehended a 
priſon, being 


k Sir Edward Coke (3 Inſt. 
62) has tranſcribed a record of 


Henry the third's time, (Clau/, 
13 Hen. III. m. 9.) by which a 


[duce of Somerſetſhire and 
lis, wife appear to have been 
and committed to 
indicted for 
dealing thus with John the 


monk, who was caught in 


adultery with the wife, 
3 luſt. 6a 
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io the party grieved, to be recovered by action of treſ- 


paſs at con mon law, as a civil ſatisfaQtion; but alfo 
10. by way of ſi ne to the kivg, which was his criminal 


amerce went. The laſt flatute, but by far the moſt ſe» 


vere and e ffectual of all, is that of 22 & 23 Car. II. 
c. I. called the Coventry act; being occaſioned by an 
aſſault on ſir JIehn Coventry in the ſtreet, and flitiing 
his noſe in revenge (as vas ſuppoled) for ſome ob- 


noxious words uttered by him in parliament. By this 


ſtatute it is enacted, that if ary pcrion ſhall of malice 
aſorethought, ard by lying in wait, uulawſully cut 


out or diſable the tongue, put out an eye, flit the noſe, 
cut off a r:oſe or lip, or cut off or diſable any limb or 


member of any other perſon, wwith intent to maim er 10 
dis figure him: ſuch. perſon, his counſellors, aide re, 
ard abettors, ſhall be guilty of ſelony without benefit 
. of clergy®. : „ . 

Thus much for the ſelony of mayhem: to which 
may be added the offence of wilfully and malicioufly 
ſhooting at any perſon, in any Fl ot Ts or other 
place; an offence, of which the probable conſequence 
may be either killing or maiming him. This, though 
no ſuch evil conſe quence enſues, is made felony with- 


on this ſtatute Mr. Coke, an intent to — but with 
2 geutleman of Suffolk, and an intent to murder; and theres 


one Woodburn, a labourer, 
were indicted in 1722; Coke 
for hiring and abetting Wood- 
burn, and Woodburn for the 
actual fact, of ſlting the noſe 


of Mr. e's th Coke's brether- 


in-law, "the caſe was ſome- 
what ſingular. The murder of 
Criſpe was intended, and he 
was left for dead, being terri- 


uy hacked and disfigured wah, 
a 


edge bill; but he recover- 
cd. Now the bare intent to 
murder is no felony; but to 
disfigure, with an intent to dis- 
bgure, is made ſo by this ſta- 
tute; on which they were 
therefore indicted. And Coke, 
who was a diſgrace to the pro- 
leſſion of the law, had the ef- 
wg. Oh zeſt his defence 
upon this point, that the aſ- 
lault was not committed with 


fore not within the ſtatute, 
Fut the court held, that 
if a man attacks another to 


murder him with ſuch an in- 


ſtrument as a hedge-bill, which 
cannot but endanger the dis- 
figuring him; and in ſuch at- 
tack 38 not to kill, but 
only to disfigure hint; he may 


be ind dted on this ſtatute 2 


and it ſhall be left to the jury 
whether it were not à deſign 


to murder by di- figuring, and 


1 a malicious in- 
tent to disfigure as well as to 
murder. Accordin ly the jury 
found them guilty of ſuch pre- 
vious intent to disfigure, 4 
order to effect their principa 
intent to murder, and they 
were both condemned and ex- 
ecuted. (State Trials. VI. 
21%) | 
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out benefit of clergy by ſtatute 9 Geo. I. c. 22. and 


thereupon one Arnold was convicted in 1723 for ſhoot 
ing at lord Onſlow ; but being half a madman, was 
never executed, but corfined in priſon, where he died 
about thirty years aſter (/). 
II. The ſecond offence, more immediately affecting 
the perſonal ſecurity of individuals, relates to the fe- 


male part of his majeſty's ſubjects; being that of their 


fercible abduttion and marriage; which is vulgarly cal- 
led fealing an heireſs. For by ſtatute 3 Hen. VII. c.z, 
it is enacted, that if any perſon ſhall for lucretake any 


woman, being maid, widow, or wife, and having ſub- 


ſtance either in goods or lands, or being heir apparent 
to her anceſtors, contrary to her will; and afterwards 


ſhe be married to ſuch miſdoer, or by his conſent to 


another, or defiled ; ſuch perſon, his procurers and 
abettors, and ſuch as knowingly receive ſuch woman, 


ſhall be deemed principal-felons : and by ftatute 30 


Eliz. c. 9. the benefit of clergy is taken away from all 


ſuch felons, who ſhall be principals, procurers, or ac- 


ceſſories before the faQ. 


In the conſtruction of this ſtatute it hath been deter- 


mined, 1. That the indictment muſt allege that the 
taking was for Jucre, for ſuch ace the words of the ſla- 
tute*, 2. In order to ſhew this, it muſt appear that 
the woman has ſubſtance either real or e or is 
an heir apparent”. 3. It muſt appear that ſhe was ta- 
ken away againſt ber will. 4. It muſt alſo appear, that 
ſhe was afierwards married, or defi led. And TEL pol- 
ſibly the marriage or defilement might be by her ſubſe- 
ou conſent, being won thereunto by flatteries after 
the taking, yet this is felony, if the firſt taking were 

againſt her will” : and ſo vice verſa, if the woman be 
originally taken away with her own conſent, yet if ſhe 
afterwards refufe to continue with the offender, and be 
forced againſt her will, ſhe may, from that ume, as 


"Ly Hawk. P. C. 110. - | Hawks P. C. 169% 


= x bal. P. C. 66. _ 41 Hal. FP. C. $60. - 
— — Fo _ — 


{1} [So maliciouſly ſhooting at, or dangerouſly wounding any 
oſſicer of the navy, cuſtoms, or exciſe, in the execution of his 
duty, is made felony without benefit of clergy by ſtatute 24 Geo . 
3. ſeſſ. 2. c. 47. ſ. II.] | 
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properly be faid to be taken againſt her will, as if ſhe 
never had given any conſent at all; for, till the force 

was put upon her, ſhe was in her own power“. It is 
held that a woman, thus taken away and married, may 
be ſworn and give evidence againſt the offender, though 
he is her huſband de facts; contrary to the general 
rule of law: becauſe he is no huſband de fare, in caſe 
the actual marriage was alſo againſt her will“. In caſes 
indeed where the actual marriage is good by the con- 
ſent of the inveigled woman obtained aſter her forcible 
abduction, fir Matthew Hale ſeems to queſtion how far 
her evidence ſhould be allowed: but other authorities“ 
ſeem to agree, that it ſhould even then be admitted; 
eſteeming it abſurd, that the offender ſhould thus take 
advantage of his own wrong, and that the very act of 
marriage, which is « principal ingredient of his crime, 
ſhould (by a forced conſtruction of law) be made uſe 
of to ſtop the mouth of the moſt material witneſs againſt 
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An inferior degree of the ſame kind of offence, but 
not attended with ſorce, is puniſhed by the ſtatute 4 & 
5. Ph. & Mar. c. 8. which enacts that if any perſon, 
above the age of fourteen, unlawtully ſhall convey or 
take away any woman child unmarried, (which is held“ 
to extend to baſtards as well as to legitimate children) 
within the age of ſixteen years, from the poſſeſſion and 
againſt the will of the father, mother, guardians, or 
governors, he ſhall be impriſoned two years, or fined 
at the diſcretion of the juſtices : and if he deflowers 
ſuch maid or woman child, or without the conſent of 
parents, contracts matrimony with her, ke ſhall be im- 
priſoned five years, or fined at the diſcretion of the juſ- 
tices, and be ſhall forfeit all her lands to her next of 
kin, during the life of her ſaid huſband. So that as 
theſe ſtolen marriages, under the age of ſixteen, were 

_ uſually upon mercenary views, this act, be ſides puniſh- 
ing the Ch. wiſely removed the temptation. But 
this latter part of the act is now rendered almoſt uſe- 


*1 Hawk. P. C. 110. 193. State Trials. V. 455. 
- Þ 1 Fal. P. C. 661, 5 Stra. 1162. | 
_ * Cro. Car, 488, 3 Keb. 
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leſs, by proviſions of a very different kind, which 
make the marriaze totally void*, in the ſtatute 26 Geo, 


II. c. 33. 


III. A third offence againſt the female part alſo of 


Hs majeſty's ſabjects, but attended with greater agora- 
vations than that of forcible marriage, is the crime of 


tape, raptus mulierum, or the carnal knowledge of a 
woman forcibly and z2gainft her will. This, by the 


Jewiſh law“, was puniſhed with death, in caſe the dam- 
jel was betrothed to another man ; and, in caſe ſhe 
was not betrothed, then a heavy fine of fifty ſhekels 
was to be paid tc the damſel's father, and ſhe was to be 


the wiſe of the raviſher all the days of his life ; without 


that power of divorce, which was in general permit- 
ted by the moſaic law. | | 
The civil law” puniſhes the crime of raviſhment with 
death and confiſcation of goods : under which it in- 
cludes both the offence of forcible abduction, or tak- 
ing away a woman from her friends, of which we laſt 
ſpoke : and alſo the preſent offence of forcibly diſh»- 
nouring them; either of which, without the other, is 
in that law ſutficient to conſtitute a capital crime. Alſo 
the ſtealing away a woman from her parents or guar 
dians, and debauching her, 1s — penal by the em · 
peror's edit, whether ſhe conſents or is forced; : /jv: 
« velentibas, five nolentibus mulieribus, tale facinus fuerit 
« perfetratum.”” And this, in order to take away from 
women every opportunity of offending in this way; 
whom the Roman law ſuppoſes never to go aſtray, 
without the ſeduction and arts of the other ſex : and 
therefore by reſtraining and making fo highly penal 


the ſolicitations of the men, they meant to ſecure effec- 


tually the honour of the women. Si enim ipfi rap- 
" tres metu, vel atrocitate pene, ab hujuſmodi facinre 
= fe temperaverint, vulli mulieri, de valenti, Ave nolen- 
4% ij, peccandi locus relinquetur ; quia hoc igſum velle nu- 
4 Jierum, ab inſidiis neguiſſimi bominis, qui meditatur ra- 


= pinam, inducitur. Miſi etenim cam ſolicitaverit, nifi 


* adiofis artibus circumvenerit, non faciet cam velle in tan- 


* See Vol. I. p. 447, Ce. Cod. 9. tit. 13, 
t Deut. Ax. 25. „ 
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tam dedecus ſoſe frodere.” But our Engliſh law does not 
entertain quite ſuch ſublime ideas of the honour of ei- 
ther ſex, as to lay the blame of a mutual fault upon 
one of the tranſgreſſors only: and therefore makes it a 
neceſſary ingredient in the crime of rape, that it 
muſt be againſt the woman's will. 

Rape was puniſhed by the Saxon laws, particularly 
thoſe of king Athelſtan”, with death: which was alſo 
agreeable to the old Gothic or Scandinavian conſfſtu- 
tion*. But this was afterwards thought too hard: and 
in its ſtead another ſevere, but not capital, puniſhment, 
was inflicted by William the conqueror ; wiz. caſtra- 
tion and loſs of eyes; which continued till after Brac- 


ton wrote, in the reign of Henry the third. But ia 


order to prevent malicious accuſations, it was then the 
law, (and, it ſeems, ſtill continues to be ſo in appeals 
of rape“) that the woman ſhould immediately after, 
dum recens fuerit maleficiam,”” go to the next town, 
and there male diſcovery to ſome credible perſons ol 
the injury ſhe had ſuffered; and afterwards ſhould ac- 
quaint the = conſtable of the hundred, - the coroners, 
and the ſheriff, with the outrage*. This ſeems to correſ- 
pond in ſome degree with the laws of Scotland and Ar- 
ragon', which require that complaint muſt be made 

within twenty-four hours: thongh afterwards by ſta- 
tute Weſtm. 1. c. 13. the time of limitation in England 
was extended to forty days. At preſent there 1s no 
time of limitation fixed : for, as it is uſually now pu- 
niſhed by indictment at the ſuit of the king the maxima 
of law takes place, that nnllum tempus occurit repi : but 
the jury will rarely give credit to a ſtale complaint. 
During the former peried alſo it was held for law*, 
that the woman (by conſent of the judge and her pa- 
rents) might redeem the offender from the execution 
of his ſentence, by accepting him for her huſband; if 
he alſo was willing to agree to the exchange, but not 
otherwiſe. _ 25 | | „ 


* Bracton. J. 3.6. 28. _ * Glany, J. 14+ c. 6. Bra ct. 
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In the 3 Edw. I. by the flatute Weſtm. 1. e. 13. the 
uniſhment of rape was much mitigated : the offence” 
itſelf, of raviſhing a damſel within age, (chat h., 
twelve years old by eicher with her conſent or witheut, 
or of any other woman againſt her will, being reduced 
to a Geloats if not proſecuted by appeal within forty 
days, and ſubjecting the offerder only to two year; | 
mpriſonment, and a fine at the king's will. But, this 
ty being productive of the moſt terrible conſe- 
uences, it was in ten years afterwards, 13 Edy, !]. 
Gund neceſſary to make the offence of forcible rape 
felony by ſtatute Weſtm. 2. c. 34. And by ſtatute 18 
Eliz. c. 7. it is made felony without benefit of clergy: 
as is alſo the abominable wickedneſs of carnally knoy- 
ing and abuſing any woman child under the age of ten 
years; in which caſe the conſent or non · conſent is im- 
material, as by reaſon of her tender years ſhe is in - 
capable of judgment and diſcretion. Sir Matthew Hale 
is indeed of opinion, that ſuch profligate actions com- 
mitted on an infant under the age of twelve. years, the 
| age of ſemale diſcretion by the common low, either 
with or without conſent, amount to rape and felony; 
as well ſince as beſore the ſt atute of queen Elizabeth. 
but that law has in general been held only to extend to 
infants urder en; though it ſhould ſeem that damſels 
between ten and Zwwelve are ſtill under the protection of 
the ſtatute Weſtm. 1. the law with reſpect to their ſe- 
duction not having been altered by either of the ſubſe- 
quent ſtatutes. | 1 
A male infant, under the age of fourteen years, i 
preſumed by law incapable to commit a rape, and 
| therefore it ſeems cannot be found guilty of it. For 
though in other ſelonies malitia ſufplet ætatem, as bas 
in ſome caſes been ſleun; yet, as to this particular 
Tpecies of felony, the law ſuppoſes an imbecillity cf 
body as well as mind*. * 
The civil law ſeems to ſuppoſe a preſtitute or con nen 
| Raxlot incapuLle of ary injuries of this bird“: rot a 
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lowing any puniſhment Fr violating the chaſtity of her, 
who hath indeed no chaſtity at all, or at leait hath no 


rd to it. - Bur the Jaw of England does not Judge | 


a 
fo hardly of offenders, as to cut off all opportunity of 


retreat even from common ſtrumpets, and to tłeat them 


as never capable of amendment. It therefore holds it 


to be ſelony to force even a concubine or harlot; be- 


caiiſe the woman may have forſaken that unlawſul 
courſe of life® : for, as Bratton well obſerves®, ©* /tcer 
* meretrix fuerit antea, certe tunc temforis non fuit, cum 
M reclamande nequitiae efus conſentire niluit.” 


As to the material facts requiſite to be given in evi- 
dence and proved rn an indictment of rape, they are 


of ſuch a nature, that though neceſſary to be known 
and ſettled, for the conviction of the guilty and pre- 
ſervation of the innocent, and therefore are to be found 
in ſuch criminal treatiſes as diſcourſe of theſe matters iu 
detail, yet they are highly improper to be publicly diſ- 
culled, except only in a court off juſtice. I ſhall there» 
fore merely add upon this head a — remarks from fir 
Matthew Hale ; with regard to the competency and 
credibility of witneſſes ; which may, /a/vo pudore, 
be conſidered. „ | 


And, firſt, the party raviſhed may give evidence 


upon oath, and is iu law a competent witneſs; but the 
credibility of her teſtimony, and how far forth ſhe is 
to be believed, muſt be left to the jury upon the cir 
cumſtan ces of ſact that concur in that teiiimony, For 
inſtance : if the witneſs be of good fame; if ſhe pre- 
ſently diſcovered the offence, and made ſearch for the 
offender ; if the party accuſed fled for it; theſe and the 
like are concurring circumſtances, which give greater, 
probability to her evidence. But, on the other fide 
if ſhe be of evil fame, and ſtand unſupported by others; 
if ſhe concealed the injury for any conficerable time 
after ſhe had opportunity to complain; if the place, 
where the fact was alleged to be committed, was where 
it was poſſible ſhe might have been heard, and ſhe 


i Pal, P. C. 629. 1 Hawk, P. C. 168, %%. 147. 
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made no outcry : theſe andthe like cireumſtances carry © 
a ſtrong, but not conelufive, preſumption that her 
chend 1s falſe or feigned. 8 
| orcover, if the rape be charged to be committed 
on an infant under twelve years of age, ſhe may ſtill 
be 3 competent witneſs, if ſhe bath ſenſe and under- 
ſtanding enough to know the nature ard obligations of 
an oath ; or even to be ſenſible of the wickedneſs of 
telling a deliberate Iye. Nay, though ſhe hath not, it 
is thought by fir Matthew Hale that ſhe ought to be 
heard without oath, to give the court information; and 
others have held, that what the child told her mother, 
or other relations, may be given in evidence, fince the 
nature of the caſe admits frequently of no better proof. 
But it is now ſeitled [ Brazicr's caſe, before the twelve 
judges, P. 19 Geo. III. ] that no hearſay evidence can 
be given of the declarations of a child who hath not 
capacity to be ſworn, por can ſuch child be examined 
in court without oath 3, and that there is no determinate 
age, at which the oath of a child ought either to be ad- 
mitted or rejected. Yet, where the evidence of chil- 
dren is admitted, it is much to be wiſhed, in order to. 
render their evidence credible; that there ſhould be 
me concurrent teſtimony, of time, place, and circum- 
ſtances, in order to make out the fact; and that the 
conviction ſhould not be grounded fingly on the unſup- 
ported acculation of an infant under years of diſcretion. 
There may be, therefore, in many caſes of this nature, 
witneſſes who are competent, that is, who may be ad- 
mitted to be heard; and yer, after being heard, may 
prove not to be credible, or tuch as the jury is bound 
to believe. For one excellence of the trial by jury is, 
that the jury are triers of the credit of the witneſſes, a 
well as of the truth of the fact. | : 
_* It is true, ſays this learned judge“, that rape 1s 2 
** moſt deteſtable crime, and therefore ought ſeverely 
« and impartially to be puniſhed with death ; but ui 


| i 1 Hal. P. C. 634. * Tbia. 6535. 
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« muſt be remembered, that it is an accuſation eaſy to 
«. he made, hard to be proyed,. but harder to be de- 
« fended by the party accuſed, though innocent.“ 
He then relates two very extraordinary caſes of malici- 


ous proſecution. for this crime, that had happened with- 


in his own obſervation ; and concludes thus; © I menti- 
„on theſe inſtances, that we may be the more cautious 
« upon trials of offences of this nature, whetein the 
ie court and jury may with ſo much eaſe be impoſed 
&« ypon, without great care and vigilance ; the hein- 
« ouſneſs of the offence many times tranſporting the 


judge and jury with ſo much indignation, that they 
are Jab 


ily carried to the conviction of the perſon 
« accuſed thereof, by the canfident teſt imony of ſome 
« times falſe and malicious witneſſes.” | | 


IV. What has been here obſerved, eſpecially with 
regard to the manner of proof, which ought to be the 
' wore clear in proportion as the crime is the more de- 


teſtable, may be applied to another offence, of a till 
deeper malignity; the infamous crime ægainſt nature, 
committed either with man or-beaſt. A crime, which 


ought to be ſtrictly and impartially proved, and hen 


as ſtrictly and impartially- puniſhed. But it is an of- 
ſence of ſo dark a nature, ſo eafily charged, and the 
negative ſo difficult to be proved, that the accuſation 


ſhould be clearly made out: for, if falſe, it deſerves 


a puniſhment inferior only to that of the crime itſelf. 

I will not act ſo diſagreeable a part, to my readers 
as well as myſelf, asto dwell any longer upon a ſubject, 
the very mention of which is a diſgrace to human na- 
ture. It will be more eligible to imitate in this reſpett 
the delicacy of our Engliſh law, which treats it, in it 
very indictments, as a crime not fit to be named; 
* peccatum illud hirribile, inter ehrifiiancs nen nominas- 
dum.“ A taciturnity obſerved likewiſe by the edit of 
Conſtantius and Conſtans“; “ i ſcelus oft id, oned non 
*proficit ſcire, jubemus inſurgere leges, armari jura gladio 


See in Rot. Parl. 30 Edw. * that was not to he named.“ 
III. a. 68. a complaint that a (iz Rep. 37.) | | 
Lombard did commit the im C g. g. 27, 
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1. tore, ut eguiſitis poems ſubdantur infames, qui ſur, 
& vel qui — fant rei. Which _ me bo 17 
word concerning its. puniſhm ent. 
This the voice of nature and of reaſon, and the 
expreſs. law of God“, determines to be capital. Of 
which we have a ſingle inſtance, long before the Jewiſh 
diſpenſation, by the deſtruction of two cities by fire 
from heaven: ſo that this is an univerſal, not merely 
a. provineial, precept. And our antient law in ſome 
degree imitated. this puniſhment, by commanding ſuch 
— — to be burnt to death“; though Fleta ſays 
they ſhould be buried alive : either of which puniſh- 
-ments was indifferently uſed for this crime among the 
antient Goths*, But now the general puniſhment of all 
felonies is the ſame, namely, by hanging: and this 
offence (being in the times bred 15 4h only ſubject to 
e felony without benefit 
of clergy by ſtatute 25 Hen. VIII. c. 6. revived and 
confirmed by 5 .Eliz. c. 17. And: the rule of lay 
| herein is, that, if both are arrived at years of diſcret- 
on, apentes et conlentientes part.poena pletantur”, 
Theſe are all the felonious offences more immediate- 
ly againſt the perſonal ſecurity of the ſubject. The 
zofenior offences, or miſdemeſnors, chat ſall under this 
head are aulit, Galter ies, wounding, falſe impriſu- 
ment, and 3 : 5 ä | 
V, VI. VII. ih regard to the nature of the three 
firſt of theſe offences in general, I have nothing farther 
to add to, what has already-been obſerved in the pre- 
ceding book of theſe commentaries“; when we conſider- 
e them as private wrongs, or civil injuries, for which 
a ſatisfaction or remedy is given to che pai ty aggrieved, 
But, taken in a public light, as a breach of the king's 
peace, an affront to his government, and a damage 
done to his ſubjects, chey are alſo indictable and 5 
niſhable with fines and impriſonment; or with other 
ignominious corporal penalties, where they are commits 
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ted with any very atrocious deſignt. As in caſe of an 
aſſault with an intent to murder, or with an intent to 


commit either of ihe erimes laſt ſpoken of; for which 
intentional aſſaults, in the two laſt caſes, indictments 
are much more uſual, than for the abſolute perpetration 


of the facts themſelves, on account of the difficulty of 


proof: or, when both parties are conſenting to an un- 


natural attempt, it is uſual not to charge any a uli; 


but that one of them laid hands on the other with 
intent to commit, and that the other permitted the ſame 
with intent to ſuffer, the commiſſion of the abominable 
crime beforementioned. And, in all theſe caſes, beſides 
heavy fine and impriſonment, it is efual to award judg- 
ment of the pillory. | | 
There is alſo one __ of battery, more atrocious 
and penal than the reſt, which is the beating of a clerk 


in orders, or clergyman : on account of the reſpect 


and reverence due to his ſacred character, as the mini- 
ſter and embaſſador of peace. Accordingly it is enacted 
by the ſtatute called arriculi cleri, ꝙ Edw. II. c. 3. that 
if any perſon lay violent hands upon a clerk, the 
amends for the peace broken fhall be before the king ; 
that is by indictment in the * courts: and the aſ- 


failant may alſo be ſued before the biſhop, that excom- 


munication or bodily penance may be impoſed; which 
if the offender will redeem by money, to be given to 
the biſhop, or the party grieved, it may be ſued for 
before the biſhop ; whereas otherwiſe to ſue in any 
ſpiritual court, for civil damages for the battery, falts 
within the danger of praemunire*®. Bur ſuits are, and 


always were, allowable in the ſpiritual court, for mo- 
ney agreed to be given as a commutation for penanee”. 


So that upon the whole-it appears, that a perſon guilty 
of ſuch brutal behaviour to s clergyman, is ſubject to 
three kinds of proſecution, all of which may be pur- 


fued for one and the fame - offence : an indictment for 


the breach of the king's peace by ſuch aſſault and bat- 
tery ; a civil action, for the ſpecial damage ſuſtained 
by the party injured ; and a ſuit in the ecclefiaſtical 


t1 Hawk. P. C. 65 Y Artic. Cler. 9 Edw, II. . 4. 
* a Inſt, 492. 620, | . N. B. 833. | 
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court, firſt, pro correctione et ſalute ani mae by enfoining 
penance, and then again for ſuch ſum of money as 
ſhall be agreed on for taxing off the penance enjoined : 
it being aal in thoſe courts to exchange their ſpiritual 
cenfures for a round compenſation in. money” ; per- 
haps becauſe poverty is generally eſteemed by the 
moraliſts the beſt medicine prg ſalute animac. SY 

VIII. The two remaining crimes and offences, againſt 
the perſons of his majeſty's ſubjects, are infringements 
of their natural liberty: concerning the firſt of which, 
| falſe impriſonment, its nature and incidents, I muſt 
content myſelf with referring the ſtudent to what was 
obſerved in the preceding volume“, when we conſider- 
ed it as a*mere civil injury, But, beſides the private 
ſatisfaction given to the individual by action, the law 
alſo demands public vengeance for the breach of the 
king's peace, for the loſs which the ſtate ſuſtains by the 
confinement of one of its members, and for the infringe- 
ment of the good order of ſociety, We have before 
ſeen“, that the moſt atrocious degree of this offence, 
that of ſending any ſubject of this realm a priſoner into 

arts beyond the ſeas, whereby he is deprived of the 
endl y aſſiſtance of the laws to redeem him from ſuch 
his captivity, is puniſhed with the pains of prat munire, 
and incapacity to hold any office, without any poſſibili- 
ty of pardon”. And we may allo add, that by ſtatute 43 
Eliz. c. 13. to carry any one by force out of the four 
northern counties, or impriſon him within the ſame, in 
order to ranſom him or make ſpoil of his perſon or 
goods is felony without benefit of clergy in the princi- 
pals and all acceſſories before the fact. Inferior degrees 
of the ſame offence, or falſe impriſonment, are alſo 
puniſhable by indictment (like aſſaults and batteries) 
and the delinquent may be fined and imprifoned*. And 
indeed* there can be no doubt, but that all kinds of 
crimes of a public nature, all diſturbances of the peace, 
all oppreſſions, and other miſdemeſnors whatſoever, 
of a notoriouſly evil example, may be indicted at the 
ſuit of the king, | 5 


12 Roll. Rep. 384. * Seat EOS 64s: 
See Vol. III. pag. 12% * Weſt. Symbol. part. 2. pag. 92. 
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IX. The other remaining offence, that of kidnapping, 
being the forcible abduction or ſtealing away of a man, 
woman, or child, from their own country, and ſending” 
them into another, was capital by the Jewiſh law. 
« He that ftealeth a man, and ſelleth him, or if he be 
« found in his hand, he ſhall ſurely be put to death*,” 
So likewiſe In the civil law, the offence of ſpiriting 

away and ſtealing men and children; which was called 
plagi um, and the offenders plagiarii, was puniſhed with 
death*. This is unqueſtionably a very heinous crime, 
as it robs the king of his ſubjects, baniſhes a man from 
his country, and may in its conſequences be productive 

of the moſt cruel and difagreeable hardſhips; and 
therefore the common law ot England has puniſhed ut 
with fine, impriſonment, and pillory% And alſo the 
ſtatute 11 & 12 W. III. c. 7. though principally in- 
tended againſt pirates, bas a clauſe that extends to 
revent the leaving of ſuch perſons abroad, as are thus 
idnapped or ſpirited away ; by enacting, that if any 
captain of a merchaut veſſel ſhall (during his being 
abroad) force any perſon on ſhore, or wilfully leave 
him behind, or refuſe to bring home all ſuch men as 
he carried out, if able and deſirous to return, he ſhall 
ſuffer three months impriſonment. And thus much for 
offences that more immediately affect the perſon of 
individuals, | | IE | 
b Exod xxi. 16, © Raym. 474. 2 Show 421. 
F. 48. 15-1. | Skin. 47. Comb. 15. 
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CHAPTER THE SIXTEENTH. 


or OFFENCES acainsr Tu HABI- | 
 TATIONS or INDIVIDUALS. 


T HE only two offences, that more immediately 
affect the babitations of individuals or private ſub- 
jects, are thoſe of a and burglary. 

I. Arſon, ab ardends, is the malicious and wilful 
burning of the houſe or outhouſe of another man. 
This is an offence of very great malignity, and much 
more pernicious to the public than ſimple theft: be- 
cauſe, firſt, it is an offence againſt that right, of habi- 
tation, which is acquired by the law of nature as well 
- as by the laws of ſociety ; next, becauſe of the terror 

and conſufion that neceſſarily attends it; and laſtly, 
becauſe in fimple theft the thing ſtolen only changes its 
maſter, but fill remains in 10 for the benefit of the 
public, whereas by burning the very ſubſtance is abſo- 
lutely deſtroyed. It is alſo frequently more deſtruQive 


_ than murder itſelf, of which too it is often the cauſe : 


fince murder, atrocious as it is, ſeldom extends beyond 
the felonious act deſigned ; whereas fire too frequently 
involves in the common calamity perſons unknown to 
the incendiary, and not intended to be hurt by him, 
and friends as well as enemies. For which reaſon the 
civil lau“ puniſties with death ſuch as maliciouſly ſet 
fire to houſes in towns, and contiguous to others; but 
is more merciful to ſuch as only fire a cottage, or 
houſe, fanding by iiſe If. | 

* If. 48. 19. 28 F. 12. 
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Our Engliſh law alſo diſtinguiſhes with much accu - 
racy upon this crime. And therefore we will inquirey 
firſt, what is ſuch a houſe as may be the ſubject of this. 
offence : next, wherein the offence welt conſiſts, or 
what amounts to a bee K ſuch houſe; and, laſtly, 
how the offence is puniſned. e 

1. Not only the bare dwelling houſe, but all out ; 
houſes that are parcel thereof, though not contiguous 
thereto, nor under the ſame roof, as barns and ſtables, 
may be the ſubject of arſonꝰ. And this by the common 
law: which alſo accounted it felony to burn a fingle 
barn in the field, if filled with hay or corn, though nat 
parcel of che dwelling houſe*. The burning of a ſtack 
of corn was antiently likewiſe accounted arſoné!,. And 
indeed all the niceties and diſtinctions which we meet 
with in our books, concerning what ſhall, or ſhall not, 
amount to arſon, ſeem now to be taken away by a va- 
riety of ſtatutes; which will be mentioned in the next 
chapter, and have made the-puniſhment of wilful burn- 
ing equally extenſive as the miſchief. The offenee of 
| wy (ſtrictly ſo called) may be committed by wiifully 
ſetting fire to one's own houſe, provided one's neigh- 
bour's houſe is thereby alſo burnt ; but if no miſchief 
is done but to one's own, it does not amount to felony, 
though the fire was kindled with intent to burn ano» 
ther's*. For by the common law no intention to commit 
a felony amounts to the ſame crime ; though it does, 
in ſome caſes; by particular ſtatutes. However ſuch 
wilful firing one's own houſe, in à town, is a high 

miſdemeſnor, and puniſhable by fine, impriſonment, 
pillory, and perpetual ſureties for the good behaviour*. 

And if a landlord or reverſioner ſets fire to his own 
houſe, of which another is in poſſeſſion under a leaſe 
from himſelf or from thoſe whoſe eſtate he hath, it 

ſhall be accounted arſon ; for, during the leaſe, the 

houſe is the property of the tenant*®. 
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2, As to what ſhall be faid to be a burning, ſo 28 to 
amount to arſon : a bare intent, or attempt to do it, 


by actually ſetiing fire to an houſe, unleſs it abſolutely 
burns, does not fall within the ee e of incenditet 


combuſſit , which were words neceſſary, in the days, of 
law latin, to all indictments of this ſort. But the 
burning and conſuming of any part 18 ſufficient; though 
the fire be afterwards extinguiſhee®. Alſo it muſt be a 
malicious burning; otherwiſe it is only a treſpaſs: and 
therefore no negligence or miſchance amounts to it. 
For which reaſon, although an urqualified perſon, by 


ſhooting with a gun, happens to ſet fire to the thalch 


of a houſe, this fir Matthew Hale determincs not to be 
felony, contrary to the opinion of former writers. 
But by ftatute 6 Ann. c. 31. any ſervant, negligent! 

letting fire to a houſe or outhouſes, ſhall 2 o, 
or be ſert to the houſe of correct ion for eighteen 


months : in the ſame manner as the Roman law directed 


« e208, qui negligenter ignes apud fe habuerint, fuſſil u. 
* wel fla gellis cacdi. : 1 | 


The puni/hment of arſon was death by our antiert | 


Saxon laws'. And, in the reign of Edward the firſt, 
this ſentence was executed by a kind of lex talionis ; 
for the incendiaries were burnt to death” at they were 
alſo by the Gothic conftirutions*. The ſtatute 8 Hen. 


VI. c. 6. made the wilful burning of houſes, under 


Jome ſpecial circumſtances therein mentioned, amount 
to the crime of high treaſon, But it was again reduced 
to ſelony by the general acts of Edward VI. and queen 
Mary; and now the puniſhment of all capital felonies 
is uniform, namely, by hanging. J he offence of ar- 
ſon was denied the benefit ny by ſtatute 21 Hen, 
VIII. c. 1. but that ſtatute was repealed, by 1 Edw. VI. 
e. 12. and arſon was afterwards held to be ouſted of 
- clergy, with reſpect to the 3 offender, only by 


inference and deduQtion ſrom the ſtatute 4 & 5 P. & M. 
Weak. P.C 106 ILL Tank 2. 
11 Hal. P. C. 569, = Britt. e. 9. 


A . 15. 4 » Stiernb. de jure Goth, J. 3. e. C. 
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which expreſsly denied it to the acceſſory before the 
facto; though now it is expreſsly denied to the prin- 
cipal in all caſes within the ſtatute 9 Geo. I. c. 22. 


II. Burglary, or aocturnal houſebreaking, burgs la- 


trocinium, which by our antient law was called Kame- 
ſecken, as it is in Scotland to this day, has always been 
Jooked upon as a very heinous offence: not only be- 
cauſe of the abundant terror that it naturally carries 
with it, but alſo as it is a forcible invaſion and diſturb- 
ance of that right of habitation, which every individu- 
al might acquire even in a ſtate of nature; an invaſion, 
which in ſuch a ſtate would be ſure to be puniſhed with 


death, unleſs the aſſailant were the ſtronger. But in 
civil ſociety, the laws alſo come in to the aſſiſtance of 
the weaker party: and, beſides that they leave him 


this natural right of killing the aggreſſor, if he can, 


(as was ſhewn in a former chapter”) they alſo protect 


and avenge him, in caſe the might of the aſſailant is 
too powerful. Aud the law of England has fo particu- 
lar and tender a regard to the immunity of a man's 
| houſe, that it tiles it his caſtle, and will never ſuffer 
it to be violated with impunity : agreeing herein with 
the ſentiments of antient Rome, as expreſſed in the 


words of Tully* z ** quid erim ſauctius, quid omni reli- 


i piene muniti us, uam domus uniuſcuſuſque civium & 
For this reaſon no out ward doors can in general be 
broken open to execute any civil proceſs ; though, in 


criminal cauſes, thepublic ſafety ſuperſedes the private. 
Hence alſo in part ariſes the animadverſion of the law - 


upon eaves-droppers, nuſancers, and incendiaries: and 
to this principle it muſt be aſſigned, that a man may 


aſſemble * together lawfully (at leaſt if they do 


not exceed eleven) without danger of raiſing a riot, 


rout, or unlawſul aſſembly, in order to protect and 
deſend his houſe; which he is not permitted to do in 
any other caſe”, | x 


11 Rep. 35. 2 Hal. P. C. 7 pro domo, 41. N | 
346. 347. Foſter. 336. T1 Hal, P. C. 547. 

P See pag. 1890. | . 
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The definition of a burglar, as given us by fir 
Edward Coke*, is,“ he that by night breaketh and 
4 entereth into àa manſion-houle, with intent to commit 
* a felony.” In this definition there are four things 
to be conſidered; the e, the place, the manner, and 
the intent. „ N 

1. The time muſt be by night, and not by day: for 
in the day time there is no burglary, We have ſeen', 
in the caſe of juſtifiable homicide, how much more hei- 
nous all lav s made an attack by night, rather than by 
day; allowing the party attacked by night to kill the 
aſſailant with impunity, As to what is reckoned night, 
and what day, for this purpoſe : antiently the day was 
accounted to begin only at ſunriſing, and to end imme. 
diately upon ſunſet ; but the better opinion ſeems io 
be, that if there be day light or crepu/culum enough, be- 
pun or left, to diſcern a man's Ac withal, it is no 

rglary*. But this does not extend to moonlight; 
for then many midnight burglaries would go unpuniſfi- 
ed: and beſides, the malignity of the offence dots not ſo 
properly ariſe from its being done in the dark, as at 
the dead of night; when all the creation, except beaſts 
of prey, are at reſt; when fleep has diſarmed the own- 

er, and rendered his caſtle defenceleſss 
2. As to the place, It muſt be, according to fir 

Edward Coke's definition, in a manſion houſe ; ard 
therefore to account for the reaſon why breaking open 

a church is burglary, as it andy is, he quaint- 
ly obſerves that it is dimus man/ronalis Dei“ But it 
does not ſeem abſolutely neceflary, that it ſhould in 
all caſes be a manſion houſe; for it may alſo be com- 
mitted by breaking the gates or walls of a rewn in the 
night” ; though thatperhapsſir Edward Coke wouldhare 
called the man ſion-houſe of the garriſon or corporau- 
on. Spelman defines burglary to be © no&urne dirap- 


* 3 Inſt. 62. ES, EYE — Xx * 

t See page 189, 181, » Spelm. G- f. Burglary | 

» 3 Init. 63. 1 Hal. P. C. Hawk. P. C. 103. 
50, 1 Hawk, P. C. 101. | a 
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jo alicijus habitaculi, vel eccleſie, etiam murorum 

por tarum ve burgi, ad feloniam pe rpetrandam. And 

therefore we may ſafely conclude, that the requifite of 
it's being domus manſionalis is only in the burglary of 
2 private houſe 2 which is the moſt frequent, and in 
which it is indiſpenſably neceſſary to form its guilt, that 
it muſt be in a manſion or dwelling houſe. For no 
diſtant barn, warchouſe or the like, are under the ſame 
privileges, nor looked upon as a man's caſtle of de- 
fence : nor is a breaking open of houſes wherein no 
man reſides, and which therefore for the time being are 
not manſion houſes, attended with the ſame circum- 
ſtances of midnight terror. A houſe however, where- 
in a man ſometimes reſides, and which the owner hath 
only lefifor aſnort ſeaſon, animy revertea n, is theobject 
of burglary ; though no one be in it, at the time of the 
fact commiited*. And if the barn, ſtable, or warehouſe, 
be parcel of the manſion-houſe and within the ſame 
commot#f&nce?, though not under the ſame roof or con- 
tizuous, a burglary may be committed therein; for 
| the capital houſe protects and privileges all its braneh- 
es and appurtenants, if within the curtilage or homes» 
ſtall“ A chamber in a college or an inn of court, 
where each inhabitant hath a diſtin property, is, to 
all other purpoſes as well as this, the man ſion houſe of 
the owner“. So alſo is a room or lodging, in any pri- 
vate houſe, the manſion for the time being of the lodg 

er; if the owner doth not himſelf dwell in the houſe, 
or if he and the lodger enter by different outward doors. 
But if the owner himſelf lies in the houſe, and hath but 
one outward door at which he and his lodgers enter, 
ſuch lodgers ſeem only to be inmates; and all their 
apartments to be parcel of the one dwelling houſe of 
the owner*, Thus too the houſe of a corporation, in- 
habited in ſeparate apartments by the officers of the 
body corporate, is the manſion houſe of the corpora- 
tion, and not of the reſpetive officers*, But if I hire 
a ſhop, parcel of another man's houſe, and work or 
trade in it, but never lie there; it is no dwelling-houſe, 


| | U 2 
* I Hal. P. C. 566, Foſt. * 1 Hal. P. C. 558.1 Hawk. 
77. . . 104. : | 
Kev Garland. P. 16 Geo. ® x Hal. P. C. 566. 
III. by all the judges, b Kel, 84. 1 Hal. P. C. 556 


8 oſtcr..38, 39. 
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nor can burglary be committed therein; for by the 
leaſe it is fevered from the reſt of the houſe, and there- 
| fore is not the dwelling-houſe of him who occupies the 
other part; neither can I be ſaid to dwell therein, when 
I never lie chere“. Neither can burglary be commit- 
ted in a tent or booth erected in a market or fair; 


though the owner may lodge therein“; for the law re - 


ards thus highly nothing but permanent edifices; a 
Fuſe, or Church, the wall or gate of a town; and 
though it may be the choice of the owner to lodge in 
ſo fragile a tenement, yet his lodging there no more 
makes it burglary to break it open, than it would be to 
uncover a tilted waggon in the ſame circumſtances. 

3. As to the manner of commining burglary : there 
muſt be both a breaking and an entry to complete it, 
But they need not be both done at once: for, if a hole 
be broken one night, and the ſame breakers enter the 
next night through the ſame, they are burglars 


There muſt in general be au actual breaking; nota 


mere legal claaſum fregit, (by leaping over invilible 
ideal boundaries, which may conftitute a civil treſpaſs) 
but a ſubſtantial and forcible irruption. As at leaſt by 
breaking, or taking out the glaſs of, or otherwiſe o- 
pening, a window picking a lock, or opening it with 
a key; nay, by lifting up the latch of a door, or un- 
looſing any other faſtening which the owner has pro- 
vided, But if a perſon leaves his doors or windous 
open, it is his own folly and negligence; and if a mat 
enters therein, it is no burglary : yet, if he afterwards 
unlocks an inner or chamber door, it is ſo*, Put to 
come down a chimney is held a burglarious entry ; for 
that is as much cloſed, as the nature of things will per- 
mit*. So alſo to knock at a door, and upon opening 
it to ruſh in, with a felonious intent; or, under pre- 
tence of taking lodgings, to fall upon the landlord and 
rob him; or to procure a conſtable to gain admittance, 
in order to ſearch for traitors, and then to bind the con · 


{table and rob the houſe ; all theſe entries have been 


41 Hal. P. C. 558. ern : 
1 Hawk. P. C. 104.  * 1 Hawk, P. C. 102. 1 Hal 
1 Hal. P. C. 551, Cam 
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adjudged burg larious, though there was no actual break- 
ing: for the law will not ſuffer itſelf to be be trifled 
with by ſuch evaſions, eſpecially under the cloke of le- 
gal proceſs, And fo, if a ſervant opens and enters his 
maſter's chamber door with a felonious deſign; or if 
any other perſon lodging in the ſame houſe, or in a 
public inn, opens and enters another's door, with ſuch» 
evil intent; it is burglary. Nay, if the ſervant con» 
ſpires with a robber, and lets him into the houſe by 
night, this is burglary in both“: for the ſervant is do- 
ing an unlawful act, and the opportunity afforded him, 
of doing it with greater eaſe, rather aggravates than 
extenuates the guilt. As for the entry, any the leaſt de- 
oree of it, with any part of the body, or with an in- 
ſtrument held in the hand, is ſufficient: as, to ſtep 
over the threſhold, to put a hand or a hook in at a win- 
dow to draw out goods, or a piſtol to demand one's mo- 
ney, are all of them burglarious entries, The entry 
may be before the breaking, as well as after: for by 
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ſtatute 12 Ann. c. 7. if a perſon enters inte the dwel- 


ling · houſe of another, without breaking in, , either by 
day or hy night, with intent to commit a felony, or, be- 
ing in ſuch houſe, ſhall commit any felony; and ſhall 
in the night break outof the ſame, this is declared to be 
burglary; there having before been different opinions 
concerning it: lord Bacon“ holding the affirmative, 
and fir Matthew Hale® the negative. But it is univer-- 
ſilly agreed, that there muſt be both a breaking, ei- 


ther in fact or by implication, and alſo an entry, in 


order to complete the burglary. 


4. As to the zntent; it is clear, that ſuch breaking 


and entry muſt be with a felonious intent, otherwiſe it is 


only a treſpaſs. And it is the ſame, whether ſuch in- 
tention be actually carried into execution, or ouly de- 
monſtrated by ſome attempt or overt- act, of which the 


jury is to judge. And therefore ſuch a breach and 
entry of a 


3 
i: Hawk. P. C. 102. P. C. 103. Foſt. 108; 
k Stra, 881. 1 Hal FOE — Elem. 65, 


553. 1 Hawk. P. C. 103. 21 Fal. P. C. 554; 
1 Hal. P. C. 555.1 Hawk, | 
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with intent to commit a robbery, a murder, a rape, or 
any other felony, is burglary ; whether che thing be 
actually perpetrated or not, Nor does it make any 
difference, whether the offence were felony at com- 
mon law, or only created fo by ſtatute; fince that 
ſtatute, which makes an offencey felony, gives it inci. 
dentally all the properties of a felony at common lay”, 
Thus much for the nature of burglary ; which is a 
felony at common law, but within the benefit of cler- 
gy. The ſtatutes however of 1 Edw. VI. c. 12. and 
18 Eliz. c. 7, take away clergy from the principals, 
and that of 3 & 4 W. & M. c. 9. from all abettors and 
acceſſories before the fact. And, in like manner, the 
laws of Athens, which puniſhed no fimple theft with 
death, made burglary a capital crime“. „ 


21 Hawk. P. C. 105. 13 Geo. III. c. 38. declared to 
Þ Burglary in any houſe be- be ſingle felony, and puniſhed 
longing to the plate glaſs com- with tranſportation for ſeven 
with intent to Real the years. 
Rock or utenſils, is by ſtatute Pott. Antiq. b. 1. c. 26, 


- 
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CHAPTER THE SEVENTEENTH. 


or OFFENCES acainsr PRIVATE 


PROPERTY. 


Tax next, and laſt, ſpecies of offences againſt 


private ſubjeAs, are ſuch as more immediately affect 
their property, Of which there are two, which are 
attended with a breach of the peace; /arciny, and ma- 
 licious miſchief”: and one, that is equally injurious te 
the rights of property, but attended with no act of vio- 


lence ; which is the crime of forgery, Of theſe three 


1n their order. | | | 

I. Larciny, or , by contraction for latrociny, 
latrocinium, is diſtinguiſhed by the law into two ſorts ; 
the one called fimple larciny, or plain theft unaccom- 
panied with any other atrocious circumſtance; and 
mixed or compound larciny, which alſo includes it in the 
_ aggravation of a taking from one's houſe or perſon. 


And, firſt, of imple larciny : which, when it is the 
ſtealing of goods above the value of twelvepence, is 


called grand larciny ; when of goods to that value, or 


under, is petit larciny: offences, which are conſide- 


rably diſtinguiſhed in their puniſhment, but not other- 
wiſe, I ſhall therefore firſt confider the nature of ſim- 
ple larciny in general; and then ſhall obſerve the dif- 
ſerent degrees of puniſhment inflicted on its two ſeve- 
ral branches. | | | 3 
Simple larciny then is the felonious taking, and 
© carrying away, of the perſonal goods of another,” 


. 


k 
* EA F . IF Gans „* 
\ * r es) 
L — * * a eee eee 
A Er a IJ 
* a 


E Wo n 


1 

2 

4 

s 7 

7 

8 

1 

* 

1 

7 

* 4 

w 

3 

4 

p * 

\ 

» 

"4 

xl 

2 

3 * 
* 

1 

* 
. 
2 - 
4 
BS 
5 
"I 
s 


230 a e Boon Iv. 


This offence certainly commenced then, whenever it 
was, that the bounds of property, or laws of meumand 
tuum, were eſtabliſhed, How far ſuch an offence can 
exiſt in a ſtate of nature, where all things are held to 
be common, is a queſtion that may be ſolved with very 
little difficulty. The diſturbance of any individual, in 
the occupation of what he has ſeiſed to bis preſent uſe, 
ſeems to be the only offence of this kind incident to 
ſuch a ſtate. But, unqueſtionably, in ſocial commu- 
nities, when property is eſtabliſhed, the neceſſity 
whereof we have formerly ſcen*, any violation of that 
property is ſubject to be puniſhed by the laws of ſo- 
ciety : though how far that puniſhment ſhould extend, 
is matter of confiderable doubt. At preſent we will 
examine the nature of theft, or larciny, as laid down 
in the foregoing definition, 

1. It muſt be a ?ating. This implies the conſent of 
the owner to be wanting. Therefore no delivery of the 
goods from the owner to the offender, upon truſt, can 
ground a larciny. As if A. lends B. a horſe, and he 
rides away with him; or, if I ſend goods by a carrier, 

and he carries them away; theſe are no larcinics?. But 
if the carrier opens a bale or pack of goods, or pierces 
a veſſel of wine, and takes away part thereof, or if he 
carries it to the place appointed, and afterwards takes 
away the whole, theſe are lar cinies“: for here the an;- 
mus furandi is manifeſt; ſince in the firſt caſe he had 
otherwiſe no inducement to open the goods, and in the 
ſecond the truſt was determined, the delivery having 
taken its effect. But bare non-delivery ſhall not of 
. courſe be intended to ariſe from a ff lonious deſign; 
fince that may happen from a variety of other acci- 
dents. Neither by the common law was it larciny in 
any ſervant to run away with the goods committed to 
him to re but only a breach of civil truſt. But b 
ſtatute 33 Hen. VI. c. I. the ſervants of perſons decraſ- 
ed, accuſed of embezzling their maſter's goods, may 
by writ out of ckancery (3fſued by the advice of the 


W See Vol. II. pag-8, tre. ez loſt. 207, 
» 1 Hal. P. C, 504. 12 in; 


chief juſtices and chief baron, or any two of them) 


and proclamation made thereupon, be ſummoned to 


appear perſonally in the court of king's bench, to 


anſwer their maſter*s executors in any civil ſuit for 
ſuch goods ; and ſhall on default of appearance, be at- 
tainted of felony. And by ſtatute 21 Hen. VIII. c. 7. 
if any ſervant embezzles his maſter's goods to the va» 
lue of forty ſhillings, it is made felony; except in ap- 


prentices, and ſervants under eighteen years old. But 


if he had not the poſſeſſion, but only the care and 


overſight of the goods, as the butler of plate, the ſhep- 
herd of ſlicep, and the like, the embezzling of them 


is felony at common law“. So if a gueſt robs his inn 
or tavern of a piece of plate, it is larciny ; for be hath 
not the poſſeſſion delivered to him, but merely the 
uſe*, and ſo it is declared to be by ſtatute 3 & 4 W. & 
M. c. 9. if a lodger runs away with the goods from his 


ready furniſhed lodgings. Under ſome circumftances 


alſo a man may be guilty of felony in taking his own 
goods : as if he ſteals them from a pawnbroker, or 
any one to whom he hath delivered and entruſted them, 
with intent to charge ſuch bailee with the value; or if 
he robs his own meſſenger on the road, with intent to 
charge the hundred 2 loſs according to the ſta» 
tute of Wincheſter*. 


2. There muſt not only be a taking, but a carrying ; 


away: cepit et aſportauit was the old law-latin. A 


bare removal from the ee in which he found the 


goods, though the thief does not quite make off with 
them, is a ſufficient aſportation, or carrying away. As 
if a man be leading another's horſe out of a cloſe, and 


be apprehended in the fact; or if a gueſt, ſtealing goods 


out of an inn, has removed them from his chamber 


down ſtairs; theſe have been adjudged ſufficient carry- 


ings away, to conſtitute a Jarciny®. Or if a thief, in- 
tending to ſteal plate, takes it out of a cheſt in which it 


was, and lays it down upon the floor, but is ſurprised 
before he can make his eſcape with it; this is larciny*. 


421 Hal. P. C. 506, 2D e 3 Inſt. 108, 109. 
*1 Hawk. P. C. 90. DI Hawk. P. C. 93. 
t Foſter. 123, 124. | g 
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3. This taking, and carrying away, muſt alſo be 
felonicus;, th at is, done anime forand! :. or, as the civil 
law expreſſes it. Jucri ca. This requiſite, befides 
excuſing thoſe who labour under incapacities of mind or 
will, (of whom we ſpoke ſufficiently at the entrance of 
this book“) indemnifies alſo mere treſpaſſers, and other 

etty offenders. As if a ſervant takes his maſter's 

orſe, without his knowledge, and brings him home 
again: if a neighbour takes another's plough, that is 
left in the field, and uſes it upon his own land, aid 
then returns it: if, under Hi ar of arrear of rent, 
where none is due, I diftrein another's cattle, or ſeiſe 
them: all theſe are miſdemeſnors and treſpaſſes, but 
no felonies!'. The ordinary diſcovery of a felonious 


intent is where the party doth it clandeſtinely; or, 


b-1ng charge | with the fact, denies it. But this is by 
no means the only criterion of criminality :. for in 
caſes that may amount to larciny the variety of circume 
ſtances is ſo great, and the complications thereof fo 
mingled, that it is impoſſible to recount all thoſe, 
which may evidence a ſelonious intent, or anim um fus 

rendi ; wherefore they muſt be lefi to the due and at- 
tentive conſideration of the court and jury. 

4. This felonious taking and carrying away muſt be 
of the perſonal goods of anther for if they are things 
real, or ſavour of the realty, larciny at the common law 
cannot be committed of them. Lands, tenements, and 
hereditaments (either corporeal or incorporeal) can- 
not in their nature be taken and carried away. And 
of things likewiſe that adhere to the freehold, as corn, 
grals, trees, and the like, or lead upon a houſe, no lar- 
einy could be committed by the rules of the common 
Jaw; but the ſeverance of them was, and in many things 
is ſtill, merely a treſpaſs; which depended on a ſub- 
tilty in the legal notions of our anceſtors, Theſe things 
were parcel of the real eſtate ; and therefore while they 
continued fo, could not by any poſſibility be the ſubject 
of theft, being abſolutely fixed and immoveable”. And 


e. 11 Hal. P. C. 809. 
* See pag. 20, | m See Vol. Il. pag 16, 
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if they were ſevered by violence, ſo as to he changed 
into moveables ; and at che ſame time, by one and the 
ſame continued act, carried oft by the perſon who ſe- 
vered them; they could never be ſaid to be taken from 
the proprietor, in this their newly acquired ſtate of mo- 
bility, (which is eſſential to the nature of larciny) be- 
ing never, as ſuch, in the actual or conſtructive poſ- 
ſeſſion of any one, but of him who committed the treſ> 
paſs. He could not in ſtrict neſs be ſaid to have taken 
what at that time were the perſonal goods of another, 
fince the very act of taking was what wrned them into 
perſonal goods. But if che thief ſevers them at one 
time, whereby the treſpaſs is completed, and they are 
converted into e chattels, in the conſtructive 
poſſeſſion of him on whoſe ſoi! they are left or laid; 
and comes again at another time, when they are ſo 
turned into perſonalty, and takes them away; it is lar- 
einy: and 1 it is, it the owner, or any one elſe, has 
ſevered them“. And now, by the ſtatute 4 Geo. II. 
c. 32. to ſteal, or rip, cut, or break, with intent to 
ſteal any lead or iron bar, rail, gate or paliſado, fix- 

_ ed to a dwelling-houſe or out-houſe, or in any court, 
or garden thereunto belonging, or to any other build- 
ing, is made felony, liable to tranſportation for ſeven 
years: and to ſteal, damage, or deſtroy underwood 
or hedges, and the like, to rob orchards or gardens of 
fruit growing therein, to ſteal or otherwiſe deſtroy 
any turnips, potatoes, cabbages, parſnips, pe aſe, or 

carrots, or the roots of madder when Sante are“ 
puniſhable .crimirally, by whipping, ſmall fines, im- 
priſonment, and ſitis faction to the party wronged, ac- 
cording to the nature of the offence, Moreover, the 
ſtealing by night of any irees, or of any roots, ſhrubs, 
or plants to the value of 55. is by ſtatute 6 Geo. III. c. 
36. made felony in the principals, aiders, and abettors, 
and in the purchaſers thereof knowing the ſame to be 

flolen: and by ſtatutes Geo. III. c. 48. and 13 Geo. III. 

c. 33. che ſtealing of any timber trees therein ſpecified?, 


» 3 Inſt, 109. 1 Hal. P. C. P Oak, beech, cheſnut, wal- 
310. | nut, aſh, elm, cedar, fir, aſp, 
Stat. 43 Eliz. c. 7. 15 Car. lime, ſycamore, birch, poplar, 
Il. c. 2. 31 Geo II. c. 35. 6 alder, larch, maple, and horn- 
Geo. III. c. 48. 9 Geo, III. c beam. 8 
41. 13 Geo, III. c. 32. * | 
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wood, or other nd, where deer are uſually kept, 
ſhall forfeit the of 2ol, or for every deer act 

killed, wounded, deſtroyed, taken in any toyl or ſnare, 
or carried away, the ſum of 30% or double thoſe ſums, 
in caſe the offender be a keeper : and, upon a ſecond 
offence (whether of the ſame or a different ſpecies) ſhall 


| ny of felony, and tranſportable for ſeven year, 


tter puniſhment is likewiſe inflicted on all per. 
ſons armed with offenſive weapons, who ſhall come into 
ſuch places with an intent to commit any of the ſaid of. 
fences, and ſhall there unlawfully beat or wound any of 


the keepers in the execution of their offices, or ſhall at. 


tempt to reſcue any perſon from their cuſtody. Alſo by 
ſtatute 5 Geo. III. c. 14. the penalty of tranſportationfor 
ſeven years is inflicted on perſons ſtealing or taking f{ 
in any water within a park, paddock, garden, orchard, 
or yard; and on the receivers, aiders, and abettors: 
and the like puniſhment, or whipping, fine, or impr:- 
ſonment, is provided for the taking or killing of conies 
by night in open warrens: and a forfeitureof Eve pounds, 
to the owner of the fiſhery, is made payable by perſons, 
taking or deſtroying (or attempting ſo to re any fiſh in 
ny river or other water within any incloſed ground, 
being private property. Stealing hawks, in diſobedience 
to the rules preſcribed by the ftatute 37 Edw. III. c. 
19. is alſo felony”. It is alſo ſaid* that, if ſwans be 
fully marked, it is felony to ſteal them, though at 
in a public river ;. and that it 18 likewiſe felony to 


Real them, though unmarked, if in any private river or 


nd; otherwiſe it is only a treſpaſs. But of all valua- 
dle domeſtic animals, as horſes and other beaſts of 
| draught, and of all animals domite nature, which 

| ferve for food, as neat or other cattle, ſwine, poultry, 
and the like, and of their fruit or produce, taken from 
them while living, as milk or wool”, larciny may be 
committed; and alſo of the fleſh of ſuch as are either 


domite or fere nature, when killed', As to thoſe 


V see Stat. 22 & 23 Car, II. Hawk. P. C. 93. 1. Hal. P. C. 
507. The King v. Martin, by 


C. 25. | 
® 3 Inſt. 98. all the judges, P. 17 Geo, Ill. 
* Dalt. Juſt. c. 156, * 1 Hal. P. C. Sit. 


Dal. 21. Crompt. 36. 2 


Ch. 17. WI O VOS. 155 4 


animals, which do not ſerve for food, and which there- 
fore the law holds to have no intrinfic value, as dogs of 
all ſorts, and other creatures kept for whim and plea- 
ſure, though a man may have a baſe property therein, 
and maintain a civil action for the loſs of them*, yet 
they are not of ſuch eſtimation, as that the crime of 
ſtealing them amounts to larciny*. But by ſtatute 10 
Geo. III. c. 18. very high pecuniary penalties, or a long 
impriſonment and whipping in their ſtead, may be in- 
flicted by two juſtices of the peace, (with a very extra- 
ordinary mode of appeal to the quarter ſeſſions) on ſuch 
as ſteal, or knowingly harbour a ſtolen dog, or have in 
their cuſtody the {kin of a dog that has been ſtolen®. 

Notwithſtanding however that no larciny can be 
committed, unleſs there be ſome property in the thing 
taken, and an owner ; yet, if the owner be unknown, 
provided there be a property, it is larciny to ſteal it; 
and an indictment will he, for the goods of a perſon 
unknown®, In like manner as, among the Romans, 
the lex Haſtilia de furtis, provided that a proſecution 
for theft might be carried on without the intervention 
of the owner. This is the caſe of ſtealing a ſhroud 
out of a grave; which is the property of thoſe, who- 
ever they were, that buried the deceaſed : but ſtealing 
the corpſe itſelf, which has no owner, (though a matter 
of pr 18 no felony, unleſs ſome of the 
gravecloths be ſtolen with it*. Very different from 
the law of the Franks, which ſeems to have reſpected 
both as equal offences ; when it direQed that a perſon, 
who had dug a corpſe out of the ground in order to ftrip 
it, ſhould be baniſhed from ſociety, and no one ſu ffer- 
ed to relieve his wants, till the relations of the deceaſed 
conſented to his readmiſſion'. | 

Having thus conſidered the general nature of fimple 
kreiny, Ye next to treat of its puniſhment, Theft, 
by the Jewiſh law, was . puniſhed with a pecuniary 
fine, and ſatisfaction to the party injured'. And in 
the civil law, till ſume very late conſtitutions, we never 

| * . 

See Vol. II. pag. 397. > *1 Bd, P.Q.c2. - 

*1 Hal. P. So 2 4 Gravin. /. S & 106, 

See the remarks in pag. 4. See Vol. II. pag. 433. 
This ſtatute hath now continu- * Monteſfq. Sp. L. b. 30. ch. 
cd ſixteen ſeſſions of parliament . 19. | | 
ulrepealed ! t Exod, c. xxii. 
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find the puniſhment capital. The laws of Draco at 
Athens puniſhed it with death: but his laws were ſaid 
to be written in blood: and Solon afterwards changed 
the penalty to a pecuniary mult. And fo the Attic 
laws in general continued"; except that once, in a time 
of dearth, it was made capital to break into a garden, 
and fteal figs : but this law, and the informers againſt 
the offence, grew ſo odious, that from them all malici- 
ous informers were ſtyled ſycophants ; a name, which 
we have much perverted from its original meaning. 
From theſe examples, as well as the reaſon of the 
thing, many learned and ſcrupulous men have queſti- 
oned the propriety, if not lawfulneſs, of inflicting ca- 
pital puniſhment for ſimple theft. And certainly the 
natural punzſhment for injuries to property ſeems to be 
the loſs of the offender's own property: which ought 
to be univerſally the caſe, were all men's fortunes 
equal, But as thoſe, who have no property themſclves, 
are generally the moſt ready to attack the property of 
others, it has been found neceſſary inſtead off a pecu- 
niary to ſubſtitute a corporal puniſhment, yet how far 
this corporal puniſhment ought to extend, is what has 
occaſioned the doubt. Sir Thomas More“, and the 
marquis Beccaria', at the diſtance of more than two 
centuries from each other, have very ſenſibly propoſed 
that kind of corpora] puniſhment, which approaches 
the neareſt to a pecuniary ſatisfaction z wiz. a tempo- 
rary impriſonment, with an obligation to labour, firſt 
| for the party robbed, and afterwards for the public, in 
works of the moſt {laviſh kind: in order to oblige the 
offender to repair, by his induſtry and diligence, the 
depredations he has committed upon private pro- 
perty and public order. But notwithitanding al 
=D Petit. LL. Attic. I. 7. tit. 5. 
i Eft enim ad vindieanda furta nimis atrox, nes tamen ad refrasnun- 
d ſufficiens : quippe negus ſurtum fumplex tam ingens facinus et, ut 
capite debeat plefti ; neque ulla poena oft tanta, ut ab latraciniis cobi⸗ 
beat eos, qui nullam aliam artem quaer endi victus babent. (Mori. Utr 
Tia. edit. Glaſg, 1750. pag. 21. Denique, cum lex Moſaica, qua" 
quam inclemens et aſpera, tamen pecunia furtum, baud mortt, mul: 
wit ne putemus Deum, in nova lege clementiac qua pater 2 fe 
lits, majorem indulſaſe nobis invicem, ſacviendi licentiam. Haec ſuit 
eur non licere puter : quam vero ſit abſurdum, atque etiam pernic ioſus 
reipublicae, furem atque bemicidam ex aeque puniri, nemo </f I pine / 


qui nefciat. (bid. 39.) | 
* Utep. page 42. 1 ch. 22. 
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lis, the puniſhment o 
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the temonſtranees of ſpeculative politicians and mora- 
Frhefe ſtill er — 
eſt of Europe, to be capital: and Puffen- 
401 e tthew Hale“, are of opinion 
that this muſt always be referred to the prudence of the 
legiſlature; who are to judge, ſay they, when crimes 
are become ſo enormous as to require ſuch ſanguinary 
reſtrictions'. Yet both theſe writers agree, that ſuch 
puniſhment ſhould be cautiouſly inflicted, and never 
without the utmoſt neceſſity. | I 
Our antient Saxon laws nominally puniſhed theft 


with death, if above the value of twelvepence : but the 


criminal was permitted to redeem his life by a pecuniar 
ranſom ; as, among their anceſtors the Germans, by 
ſtated number of cattle*, But in the ninth year of 
Henry the firſt, this power of redemption was taken 
away, and all perſons guilty of larciny above the value 
of twelve pence were directed to be hanged; which 
law continues in force to this day*. For though tife 
inferior ſpecies of theft, or petit larciny, is oat pu- 
niſned by impriſonment or whipping at common law”, 
or by ſtat ute | dro I. c. 11. may be extended to tranſ- 
tion for ſeven years, as is alſo expreſsly directed 
in the caſe of the plate-glaſs company, yet the pu- 
niſament of grand — or the ſtealing above the 
ralue of twelvepence, ea ſum was the ſtandard in 
the time of king Athelſtan, eight hundred years ago) 
s common law regularly death. Which, me, - 
ing the great intermediate alteration in the price or 
denomination of money, is undoubtedly a very rigorous 
conſtitution 3 and made fir Henry Spelman (above a 
century ſince, when money was at . twice its preſent 
rate) complain, that while every thing elſe was riſen in © 
its nominal value, and become dearer, the life of man 


lad continually grown cheaper. It is true that the 


L. of N. b. 8. c. 3. rv» Ral. P. C. 12. 3 Inſt. 53. 
„ vw * + nt ir, 
® Sec page 9. Stat. 13 Geo, III. c. 38, 


o Pac. de Mer. Germ. "Ws 3 $ 


ln the reign of king Henry I, the ſtated value at the exche- 


quer, of a paiture fed ox was one ſhilling : { Dial de Scacc. I. 1. 
9.7.) which if we ſnould even ſuppoſe to mean the „h lipa- 

. mentioned by Lyndewode / Prov, I. 3.c. 13. See Vol. II. hw 
*13, } or the 724 part of a pound of gold, is on!y equal to 137. 4d, 
el the preſent ſtandard. X 3 | 


—— — 
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benefit of clergy is taken away by ſtatute: as from 
horſeſtealing in the principals, and acceſſories both 
before and after the fact“; theft by great and notorious 
* 


ing woollen cloth from off the tenters?, or linens, fuſ- 
tians, callicoes, or cotton goods, from the place of 


the carcaſe*, or aiding or aſſiſting therein; thefts on 
+ navigable rivers above the value of forty ſhillings, r 
deing preſent, aiding, and aſſiſting thereat ; plundering 


Y Stat. 23 © 
prove the identi 
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merey of juries will often make them ſtrain a point 
and bring in larciny to be under the value of twelve. 


pence, when it is really of mueh greater value: but 
this, though evidently juſtifiable and proper, when it 
only reduces the preſent nominal value of money to the 
antient ſtandard*, is otherwiſe a kind of pious perjury, 
and does not at all excuſe our common law in this re. 
_ from the imputation of ſeverity, but rather 

ngly confeſſes the charge. It is likewiſe true, that, 
by the merciful extenſions of the benefit of clergy by 


dur modern ſtatute law, a perſon, who commits a ſimple 


larciny to the value of thirteen pence or thirteen hur- 


dred pounds, though guilty of a capital offence, (hal 


be excuſed the pains of death: but this is only for the 
firſt offences And in many caſes of ſunple larciny the 


neves in Northumberland and Cumberland-; tak- 


manufaQture*; (which extends, in the laſt caſe, to 
aiders, aſſiſters, procurers, buyers, and receivers) felo - 
niouſly driving away, or otherwiſe ſtealing one cr 
more ſheep or other cattle ſpecified in the acts, or ki. 
ing them with intent to ſteal the whole or any part of 


b ay 3 % & 3 Edw. VI. c. 33. 31 Eliz.c 
A Inſt. 189. 12. i 
Stat. 1 Edw. I. c. 12,2 = Stat. 18 Car. II. c. 3. 


n. c: 5. But, as it ſometimes is difficult ts 
ty of the goods ſo ſtolen, the onus probandi wit 

A to infiocence is now by ſtatute 15 Geo. II. c. 27. throw! 
on the perſons in whoſe cuſtody fuch goods are found; the fat 


ure whereoſ is, for the firſt time, a miſdemeſnor puniſhable by 


farteiture of the treble value; for the ſecond, by impriſonment 
alſa; and the third time it becomes a felony, puniſhed vid 
tranſportation fox, ſeven years. 

Stat. 18 Geo. II. c. 27. Note, in the three laſt caſes an op- 
tion is given to the judge to tranſport the offender ; for /if: u 
the firſt caſe, for ſeven years in the ſecond, - and for fourteen year 
in the third: —in the rt and third caſes infead of ſentence © 


death, in the ſecond after ſentence is given. 
® Stat. 14 Geo. II. c. 6,15 Stat 24 Geo. II. c. 45+ 
deo. II. c. 34. See vol. I. p. 88, 
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veſſels in diſtreſs, or that have ſuffered ſhipwreck* 
ſtealing letters ſent by the poſt“; and alſo ſtealing 
deer, fiſh, hares, and conies under the peculiar cir- 
cumſtances mentioned in the Waltham black act“. 
Which additional ſeverity is owing to the great malice 
and miſchief of the theft in ſome of theſe inſtances; 
and, in others, to the difficulties men would otherwiſe 
lie under to preſerve thoſe — which are ſo eaſily 
carried off. Upon which laſt principle the Roman law 
puniſhed more ſeverely than other thieves the abigei, 


or ſtealers of cattle; and the balnearit, or ſuch as 


ſtole the cloaths of perſons who were waſhing in the 
ublic baths*; both which conſtitutions ſeem to be 
rrowed from the laws of Athens". And fo too the 
anticnt Goths puniſhed with unrelenting ſeverity thefts 
of cattle, or corn that was reaped wry 54 in the field: 


| ſuch kind of property (which no human induſtry can 


ſufficiently d) being eſteemed. under the peculiar 
cuſtody of — And thus much for the offence 
of ſimple larciny. | 

Mixed, or compound larciny is ſuch as has all the pro- 
perties of the former, but 1s accompanied with either 
one, or both, of the aggravations of a taking from 
one's Hon or perſon. Firſt therefore of larciny from 
the houſe, and then of larciny from the fer ons 
I. Larciny from the houſe, though it ſeems (from the 


_ conſiderations mentioned in the preceding chapter) to 
have a higher degree of guilt than ſimple larciny, yet is 


not at all diſtinguiſhed from the other at common law: 
unleſs where it is accompanied with the circumſtance of 


breaking the houſe by night ; and when we bave ſeen 


that it under another deſcription, viz. that of bur- 


| plary- But now by ſeveral acts of parliament . (the 


tory of which 1s very __— deduced by a 
learned modern writer”, who hath ſhewn them to have 
gradually ariſen Trom our improvements. in trade and 


opulence) the benefit of clergy is taken from larcinies 


e Stat. 12 Ann. ſt. 4. . 18. h Pott. Antiq. b. . & 26. 


26 Geo. II. c. 19. I'Stiernh. de jur. Goth, I. 3. c F. 
4 Stat. 7 Geo. III. c. 50. = See page 2234. 9 
Stat. 9 Geo. I. c. 22. „„ A a. F. . ok. 


Ff. 47. f. 14. = Barr. 375, Ve. 
© bid. t 17. „ HE 
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committed in an houſe in almoſt every inſtance: except 
that larciny of the ſtock or utenſils of the plate-glats 
company from any of their houſes, c. is made only 
ſingle felony, and liable to tranſportation for ſeven 
years”. The multiplicity of the general acts is apt to 
create ſome confuſion ; but upon comparing them di- 
ligently we may collect, that the benefit of clergy is 
denied upon the following domeſtic aggravations of 
_ larciny ; viz. Firſt, ” 3 above the value 0 
twelvepence, committed, 1. Ina church or chapel, wi 
or without violence, or breaking the fame”: 2. Ina 
booth or tent in a market or fair, in the day time or 
in the night, by violence or breaking the ſame; the 
owner or ſome of his family being therein': 3. By 
robbing a dwelling-houſe m the . e pouch rob- 
bing implies a breaking) any perſon being therein” : 4. 
In a dwelling-houſe by day or by night, without break- _ 
ing the ſame, any perſon being therein and put in fears; 
which amounts in law to a robbery : and in both theſe 
laſt caſes the acceſſory before the fact is alſo exeluded 
from his clergy. Secondly, in larcinies to the value of 
ve ſbillingt, committed, 1. By breaking any dwelling- 
houſe, or any outhouſe, ſhop, or warehoufe there- 
unto belonging, in the day time, although no perſon 
be therein'; which alſo now extends to aiders, abet- 
tors, and acceſſories before the fact: 2. By privately 
ſtealing , wares, or merchandize in any ſhop, 
warehouſe', coachhouſe or ſtable, by day or by night; 
though the ſame be not broken 2 and though no 
on be therein“: which likewiſe extends to ſuch as 
aſſiſt, hire, or command the offgnce to be committed. 
Laftly, in larcinies 1 the value of forty ſhillings in a 
dwelling- houſe, or its out-houſes, although the ſame be 
not broken, and whether any perſon be therein or no; 
unleſs committed againſt their maſters by apprentices 
under the age of fifteen”. This alſo extends to thoſe 
who aid or aſſiſt in the commiſſion of any ſuch offence. 


= Stat. T3 Geo. m. E. 33, : q IBId. | ; 
® Stat. 23. Hen. VIII. ce. 1. Stat. :9 Eiiz. c. Ig. , 
1 Edw. VI. c. 12. 1. Hal. P. C. Stat. 3 & 4 W. & M. c. 9. 


518. Tt Sec Foſter. 78. Barr. 373. 
Stat. 5 & 6 Edw, VI. e. g. Stat. 10 & 11 W. III. c. 23. 
xs Hal. P. C. 332. Stat. 12 Ann. ſtat. I. . 7. | 

? Stat. 3 & 4 W. & M. c. 9. 
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28. Larciny from the perſon is either by rivately 
ſtealing; or by open and violent aſſault, which is uſu- 
I d robbery. Ft, 


ally ca . Bs. 
| The offence of privately ſtealing from a man's perſon, 
as by picking his pocket or the like, privily without his 
knowledge, was debarred of the benefit of clergy, ſo 
early as by the ſtatute 8 Eliz. c. 4. But then it muſt 
de ſuch a larciny, as ſtands in need of the benefit of 
clergy, viz. of above the valne of twelvepence ; elfe 
the offender- ſhall not have judgment of death. For 
the ſtatute creates no new offence ; but only prevents 
the priſoner from praying the benefit of clergy, and 
leaves hum to the R abs judgment of the antient law). 
This ſeverity (for a moſt en law it certainly 1s) 
ſeems to be owing to the eaſe with which ſuch offences 
are committed, the difficulty of guarding againſt them, 
and the boldneſs with which they were practiſed (even 
In the queen's court and preſence) at the time when 
this ſtatute was made: beſides that this is an infringe- 
ment of property, in the manual occupation or corpo- 
ral poſſeflion of the owner, which was an offence even 
in a ſtate of nature. And therefore the ſaccularii, or 
cutpurſes were more ſeverely puniſhed than common 
thieves by the Roman and Athenian laws“. | 
Open and violent larciny from the perſon, or robbery, 
the rapina of the civilians, is the felonious and forcible 
taking from the perſon of another, of goods or money 
to any value, by violence or putting him in fear”. 1. 
There muſt be a taking, otherwiſe it is no robbery. K 
mere attempt to rob was indeed held to be felony, ſo 
late as Henry the fourth's time“: but afterwards it 
was taken to be only a mifdemeſnor, and puniſhable 
with fine and impriſonment ; till the ſtatute 7 Geo. II. 


Hawk. P. C. 98. The like obſervation will certainly hold 
in the caſes of horſeſtealing. (1 Hal. P. C. 531. 7 thefts in Nor- 
thumberland and Cumberland, and ſtealing woollen cloth from 


the tenters; and poſſibly in ſuch other cafes where it is provided 

by any ſtatute that ſimple larciny. under certain circumſtances, 
ſhall be felony without benefit of clergy. _ | 

HF. 47. II. 7, Pott. Antiq. Y i Hawk. P. C. 95. 

| | | 1 C. 532. 


J. 1. c. 26. 
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c. 21. which makes it a fclony (tranſportable for ſeven 
years) unlawfully and maliciouſly to aſſault another, 


with any offenſive weapon or inſtrument ;—or by me- 


naces or by other forcible or violent manner, to demand 
any money or goods; with a felonious intent to rob. If 
the thief, having once taken a purſe, returns it, ftill it 
is a robbery : and ſo it is, whether the hog be ſtrictly 
from the perſon of another, or in his preſence only: 
as, Where a robber by menaces and violence puts a 
man in fear, and drives away his ſheep or his cattle 
before his face*. But if the taking be not either di- 
| rectly from his perſon, or in his — Bog it is no rob- 
bery . 2. It is immaterial of what value the thing 
taken is: a penny as well as a pound, thus foreibl 
extorted, —— — a robbery*. 3. Laſtly, the taking m 
be by force, or a previous putting in fear; which 
makes the violation of the perſon more atrocious than 
88 ſtealing. For, according to the maxim of 
the civil law", qui vi rapuit, fur improbior efſe vide- 
tur.” This previous violence, or putting in fear, is the 
criterion that diſtinguiſhes robbery from other lareinies. 
For if one privately ſteals ſixpenee from the perſon of 
another, and afterwards keeps it by putting him in fear, 
this is no robbery, for the fear is ſubſequeat* : neither 
is it capital, as privately ſtealing, being under the va- 
lue of twelve pence. Not that it is indeed neceſſary, 
though uſual, to lay in the indictment that the rob 
was committed by putting in fear ; it is ſufficient, 
laid to be done by violence. And when it is laid to be 
done by putting in fear, this does not imply any great 
degree of terror or affright in the party robbed : it is 
enough that ſo much force, or threatening by word or 
geſture, be uſed, as might create an apprehenſion of 
danger, or indnce a man to part with his property 
without or againſt his conſent'. Thus, if a man be 
knocked down without previous warning, and ſtripped 
of his property while ſenſeleſs, though ſtrictly he 
cannot be ſaid to be put in fear, yet this is undoubt- 


. Hal. F. E. 5339 - - *1 Hal P. C. 334% 1 
b Comyns 478. Stra. 1015, Trin. 3 Ann. by all the judges. 

© Hawk. . . 97. b Foſt. 128. | | 
4 Ff. 4. 3. 16. 5. 12. | 
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edly a robbery. . Or, if a perſon with a ſword drawn 
begs an alma, and 1 give it him through miſtruſt and 
apprehenſion of violence, this is a felonious robbery“. 
85 if under a pretence of ſale, à man forcibly extorts 
money from another, neither ſhall this ſubterfuge avail 
him. But it is doubted', whether the forcing a higler, 
or other chapman, to ſell his wares, and giving him 
the full value of them, amounts to ſo henious a crime as 
_ robbery. 75 | 1 

This ſpecies of larciny is debarred of the benefit of 
clergy by ſtatute 23 Hen. VIII. c. 1. and other ſubſe- 
quent ſtatutes; not indeed in general, but only when 
committed in a dwelling houſe, or in or near the king's 
highway. A robbery therefore in a diſtant field, or 
footpath, was not puniſhed with death; but was open 
to the benefit of clergy, till the ſtatute 3 & 4 W. & M. 
c. g. which takes away clergy from both principals and 
acceſſories before the fact, in robbery, whereſoever 
committed. | „ 

II. Malicious miſchief, or damage, is the next ſpecies 
ol injury to private property, which the law conſiders 

as a public crime. This is ſuch as is done, not animo 
furandi, or with an intent of gaining by another's loſs; 
which is ſome, though a weak, excuſe : but either ont 
of a ſpirit of wanton cruelty, or black and diabolical 
revenge. In which it bears a near relation to the crime 


af arſon; for as that affects the habitation, ſo this does 


the other property, of individuals. And therefore an 
damage ariſing from this miſchievous diſpoſition, chough 
only a — at common law, is now by a multitude 
ef ſtatutes made penal in the higheſt degree. Of theſe 
I ſhall extract the contents in order of time. EE 
And, firſt, by ſtatute 22 Hen. VIII. c. 11. per- 
verſely and maliciouſly to cut down or deſtroy the pow- | 
dike, in the fens of Norfolk and Ely, is felony. And 
in like manner it is by many ſpecial ſtatutes, enacted 
upon the occaſions, made felony to deſtroy the ſeveral 
ſea-banks, river-banks, public navigations, and bridges, 
erected by virtue of thoſe acts of parliament. By ſta- 


f Hawk. P. C. 96. * x Hal. P. C. 535. : 
bid. 97. | O'S 
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tute 43 Elis. c. 13. (for preventing rapine on the nor- 
_thern borders) to burn any barn or ſtack of corn or 
grain; or to impriſon or carry away any ſubject, in 
order to ranſom him, pr to make prey or ſpoil of his 


| pom or goods upon deadly fend or otherwiſe, ' in the 
Neha bend Weftmor. 


our northern counties of 


land, Cumberland, and Durham, or being acceſſory 


before the fact to ſuch carrying away or impriſonment ; 


or to give or take any money or contribution, there 
called Llaclmai, to ſecure ſuch goods from rapine ; is 
felony without benefit of clergy. By ſtatute 22 & 23 
Car. II. c. 7. malictouſly, — 


ſtroyed, any ncks or ſtacks of corn, hay, or 
barns, houſes, buldings, or kilns; or to kill an 
horſes, ſheep, or other cattle, is felony : but the of. 
fender may make his election to be tranſported for ſe- 


ven ycars; and to maim or hurt ſuch horſes, ſheep, or 


other cattle, is a treſpaſs, for which treble damages 
hall be recovered. By ſtatute 4 & 5 W. & M. c. 23. 
to burn on any waſte, between Candlemaſs and Mid- 
ſummer, any grig, ling, heath, furze, goſs, or fern, is 
puniſhable with whipping and confinement in the houſe 
of correction. By — 1 Ann. ſt. 2. c. . captains 
and mariners belonging to ſhips, and deſtroying the 
fame, to the prejudice of the owners, ( and by 4 Geo. 
I. c. 12. to the prejudice of inſurers alſo) are guilty of 
felony without benefit of clergy. And by ftatute 12 
Ann. ſt. 2. c. 18. making any hole in a ſhip in diſtreſs, 

or ſtealing her pumps, or aiding or abetting ſuch of- 
fence, or wilfully doing any thing tending to the im. 
mediate loſs of ſuch ſhip, is felony without beneſit of 
clergy. By ſtatute 1 Geo. I. c. 48. maliciouſly to ſet 
on fire any underwood, wood, or coppice, is made 
ſingle felony. By ſtatute 6. Geo. I. c. 23. the wilful 
= malicious tearing, cutting, ſpoiling, burning, or 
defacing of the garments or. cloaths of any perſon paſ- 
ſing in the ſtreets or highways, with intent fo to do, is 
felony. This was occaſioned by the inſolence of cer- 
tain weavers and others: who, upon the introduction 
of ſome Indian faſhions prejudicial to their own manu- 
factures, made it their practice to deface them; either 
by open outrage, or by privily cutting, or caſting agus 


awfully, and willingly, in 
the night-time, to burn or cauſe to be burnt or de- 
by: - 
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fortis in the ſtreets upon ſuch 10 wore chem. By ſtatute 
9 Geo. I. c. 22. commonly called the Waltham black - 


Waltham in Hampſhire, by perſons in diſguiſe or with 
their faces blacked | 


reign of Richard the firſt committed great outrages on 


act, occaſioned by the devaſtations committed near 


; (who ſeem to have reſembled the | 
Roberdimen, or followers of Robert Hood, that in the 


the borders of England and Scotland ;) by this black 


act, I fay, which has in part been mentioned under the 


ſeveral heads of riots, menaces, mayhem, and larciny®, 


it is farther enacted, that to ſet fire to any houſe, barn, 
or out-houſe, (which is extended by ſtatute 9 Geo. III. 
c. 29. to the malicious and wilful burning or ſetting fire 
to all kinds of mills) or to any hovel, cock, mow, or 
ſack of corn, ſtraw, hay, or wood; or unlawfull 


F' 
and maliciouſly to break down the head of any fiſh- 


pond, whereby the fiſh ſhall be loſt or deſtroyed; or 
in like manner to kill, maim, or wound any cattle ; or 
cut down or deſtroy, any trees planted in an avenue,, or 
growing in a garden, orchard, or plantation, for or- 


nament, ſhelter, or profit ; all theſe malicious acts, or 


procuring by gift or promiſe of reward any perſon to 
join them therein, are felonies without beneſit of cler- 


gy: and the hundred ſhall be chargeable for the da- 


mages, unleſs the offender be convicted. In like 
manner by the Roman law, to cut down trees, and ef 
pecially vines, was puniſhed in the ſame degree as rob- 


bery", By ſtatutes 6 Geo. II. c. 37. and 10 Geo. II. 


whereby lands may be overflowed or damaged; or to 
malicziouſly to ſet on ſire, or cauſe to be 


11 Geo, II. c. 22. to uſe any violence in order to deter 
any perſon from buying corn or grain; to ſeize any 


carriage or horſe carrying grain or meal to or from 
market or ſea- port; or to uſe any outrage with fach 


Sec p. 144. 08. 235. 249. 
ol. IV. 


E. 1. % 


c. 32. it is alſo; made felony without the benefit of 
elergy, maliciouſly to cut down any river or ſea bank, 


cut any hop-binds growing in a plantation of hops, or 
all 2 
{et on fire, any mine, pit, or delph of coal. By ſtatute 


intent; or to ſcatter, take away, ſpoil, or damage 
ſuch. grain or meal Fs puniſhed for the firſt fer | 
Fith impriſonment and public whipping : and the ſes 


1 


- ing thereof, or any velvet, wrought 
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cond offence, or deſtroying any granary where corn is 
| Kept for exportation, or taking away or ſpoiling any 

in or meal in ſuch granary, or in any ſhip, boat, or 
veſſel intended for exportation, is felony, ſubject to 
tranſportation for ſeven years. By ſtatute 28 Geo. 11, 
c. 19. to ſet fire to any goſs, furze, or fern, growing in 


any foreſt or chaſe, is ſubje to a fine of five pounds. 


By ſtatutes 6 Geo. III. c. 36 & 48. and 13 Geo. III. 
c. 33. wilfully to ſpoil or deſtroy any timber or other 
trees, roots, ſhrubs, or plants, is for the two firſt of. 
fences liable to pecuniary penalties ; and for the third, 
if in the day time, and even for the firſt if at night, the 


offender ſhall be guilty of felony, and liable to tranſpor. 


tation for ſeven years. By ſtatute 9 Geo. III. c. 29. 
wilfully and maliciouſly to burn or deſtroy any engine 
or other machines, therein ſpecified, belonging to any 
mine ; or any fences for 3 purſuant to any act 


of iament, is made ſingle felony, and puniſhable 


with tranſportation for ſeven years, in the offender, his 


| adviſers, and procurers. And by ſtatute 13 Geo. III. 


c. 38. the like puniſhment is inflicted on ſuch as break 


into any houſe, &c. belonging to the plate-glaſs com- 


pany with intent to ſteal, cut, or deſtroy, any of their 


or utenſils, or fhall wilfully and maliciouſſy cut 


or deftroy the ſame. And theſe are the principal pu- 
niſhments of malicious miſchief (mJ). 


5b. 

6 [And by ſtatute 22 Geo. III. c. 40. if any perſon ſhall by 
ay 4 15 ni — into any houſe or ſhop, or enter by ſorce 
into any houf: or ſhop, with intent to cut or deſtroy any ſerge or 
other weollen goods in the loom, or any tools employed in mak- 
all. or ſilk mixed with any 

er materials, or other ſilk manufacture in the loom, or any 
warp or ſhute, tools, tackle, or utenſils, or any linen or cotton, 
or linen and cotton mixed with ay other materials, or other li- 
nen or cotton manufactures in the loom, or any warp, ſhute, 
tools, tackle, and utenſils ; or ſhall wilfully and maliciouſly cut 
or deſtroy any ſuch ſerges or woollen goods in the loom, or on 
the rack ; or ſhall burn, cut, or deſtroy any rack on which any 
ſuch ſ or other woollen goods are hanged in order to dry ; or 
ſhall wilfully and maliciouſly cut or deſtroy any velvet, wrought 
filk, or filk mixed with any other * or other ſilk manu - 


— 
— 


facture in the loom, or any warp, ſhute, tools, tackle or utenſils 
prepared or employed in or for the making thereof, or any linen 
or cotton, or linen or cotton mixed with any other materials, ot 


other linen and cotton manufacture in the loom, or any warp c 


La 
W 4 J—_ 
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HI. Forgery, or the crimen falſi, is an offence, which 
was puniſhed by the civil law with deportation or ba- 
niſhment,. and ſometimes with death. It may with us 
be defined (at common law) to be, “ the fraudulent 
making or alteration of a writing to the prejudice of 

n another man's right:“ for which the offender may 
ſuffer fine, impriſonment, and pillory. And alſo, by a 
variety of ſtatutes, a more ſevere puniſhment is inflicted 
on the offender in many particular caſes, which are ſo 
multiplied off late as almoſt to become general. I {ball 
mention the principal inſtances. _ gk: 

Buy ftatute 5 Eliz. c. 14. to forge or make, or know- 
mgly to publiſh or give in evidence, any forged deed, 
court roll, or will, with intent to affect the right of 
real property, either freehold or copyhold, 1s puniſhed 
by a forfeiture to the party grieved of double coſts and 
damages; by ſtanding in the pillory, and having both 
his ears cut off, and his noſtrils ſlit and ſeared ;\ by for- 
feiture to the crown of the profits of his lands, and by 
perpetual impriſonment. For any forgery relating to. 
a term of years, or annuity, 3 obligation, acquit- 
tance, releaſe, or diſcharge of any debt or demand of 
ary perſonal chattcls, the ſame forfeiture is given to 
the party ers and on the offender is inflicted the 
pillory, loſs of one of his ears, and a year's impriſon- 


ment : the ſecond offence in both caſes being felony 


without benefit of clergy. 5 a 
Beſides this: general act, a muſtitude of others, ſince | 
the revolution, (when paper credit was firſt eſtabliſhed) a 
have inflicted capital puniſhment on the forging, alter- 
wg, or uttering as true, when forged, of any bank bills 
or notes, or other ſecurities”: of bills of credit ifſued 
bd | : i 
* Inf. 4. 18. 3. 32. 15 Geo. II. c. 13. 13 Geo. 
Wu oa; $. 111. <. 79- NR vp 
36. 11 Geo, I. c. 9. 12 Geo. I. c. 


laute, tools, tackle and utenſils prepared for or employed in the 
making thereof, or ſhall wilfully and maliciouſly break or deſtroy 
any tools uſed in the making any ſuch ſerges or other woollen 
goods, or any tools uſed in the weaving or making of any ſuch - 
velvet, &c. or any tools uſed in and for the carding, ſpinning, 
weaving, preparing or making apy ſuch linen or cotton, not. 
having the conſent ef the owner ſo to do, ſhall be guilty of 


without benefit of clergy:] 


SHS” SOT 
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from the exchequer*; of ſouth fea bonds, Oc. : of 
lottery tickets or orders; of army or navy debentures! ; 
of Eaſt India bonds“; of writings under ſeal of the 
London, or royal exchange, aſſurance ” ; of the hand 
of the receiver of the pre-fines*, or of the accountant. 
general and certain other officers of the court of chan. 
cery 7; of a letter of attorney or other power to re- 
ceive or transfer ſtock or annuities; and on the perſo- 
nating a proprietor thereof, to receive or transfer ſuch 


annuities, ftock, or dividends* : alſo on the perſonat. 


ing, or procuring to be perſonated, any ſeaman or other 
perſon, entitled to wages or other naval emoJuments, 
or any of his perſonal repreſentatives z and the taking, 
or procuring to be taken, avy falſe oath in order to o 

tain a probate, or letters of adminiſtration, in order to 
receive ſuch payments; and the forging, or procuring 
to be forged, and likewiſe the uttering or publiſtung, 
as true, of any counterfcited ſeaman's will or power“: 
to which may be added, though not ſtrictly reducible 
to this head, the counterfeiting of Mediterrancan 
paſſes, under the hands of the lords of the admiralty, 
to protect one from the piratical ſtates of Barbary* ; 


the forging or — of any ſtamps to defraud the 


public revenue ©; and the forging of any marriage re- 
giſter or licence“: all which are by diſtin 5s of 
[mg made felonies without benefit of clergy. By 

tutes 13 Geo. III. 52 & 59. forging or counter. 
feiting any ftamp or mark to denote the ſtandard of 

Id and ſilver plate, and certain other offences of th: 
ike tendency, are puniſhed with tranſportation for four- 
teen years (n). By ſtatute 12 Geo, III. c. 48. certain 


4 See the ſeveral acts for - * Stat. 32 Geo. Il. c. 14. 
ſuing them. Stat. 12 Geo. I. c. 32. , 
Stat. 9 Ann. c. 21. 6 Gerl. Stat. 8 Geo. I. c. 23. 9 Geo. 
c. 4. & II. 12 Geo. l. c. 32. I. c. 12. 31 Geo. II. c. 22.5. 77. 
ger the ſeveral acts for the Stat. 31 Geo. II. c. 1% 
. 8 „„ 
t Stat. 5 Geo. I. c. 14. 9 » Stat. 4 Geo. II. c. 18. 
Geo, I. c. 5. | i e See the ſeveral ſtamp adi 
* Stat. 12 Geo. I. e. 32. | "8 Stat. 26 Geo. II. c. 33. 
Stat. 6 Geo: I. c. 18. | 
—— — a — ——. n — — —— — —— 
{n) ¶ And by ſtatute 24 Geo. III. ſeff. 2. c. 53. any perſon who 
ſhall counterfeit any ſtamp to be uſed in purſuance of that ad, 
for the making of gold or ſilver plate, or ſhall Ramp any wrought 


2 mm > 1 . 
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frauds on the ſtamp- duties, therein deſcribed, princi- 
pally by uſing the ſame ſtamps more than once, are 
made ſingle felony, and liable to tranſportation for ſe- 
ren years. And the ſame puniſhment is inflicted by 
ſtatute 13 Geo. III. c. 38. on ſuch as counterfeit” the 
common , ſeal of the oration, for manufacturing 
plate-glaſs (thereby erected) or knowingly demand 
money of the company by. virtue of any writing under 
ſuch counterfeit ſeal C. e he 
There are alſo certain other general laws, with re- 
gard to forgery ; of which the firſt is 2 Geo. II. c. 25. 
whereby the firſt offence in forging or procuring to be 
forged, acting or aſſiſting therein, oruttering or pub- 
lining as true any forged deed, will, bond, writing ob - 
ligatory, bill of exchange, promiſſory note, indorſe- 
ment or aſſignment thereof, or any acquittance or re- 
ceipt for money or goods, with intention to defraud 
any perſon, (or r *) is made felony without 
benefit of clergy. And by ſtatutes 7 Geo. II. c. 22. 
and 18 Geo. III. c. 18. it is equally penal to forge or 
cauſe to be forged, or utter as true a counterfeit accep- 
tance of a bill of exchange, or the number or principal 
ſum of any accountable receipt for any note, bill, or 
any other ſecurity for money ; orany warrant or order 


tor the payment of money, or delivery of goods. So 
ig = Stat. 31 Geo. II. c. 22. n 78. 3 5 
—S 


plate with any counterfcit ſtamp, or ſhall remove from one piece 
of wrought plate to another any ſtamp, or ſhall ſell or export 
any plate. to. with ſuch counterfeit ſtamp thereon, 52 
guilty of felony without benefit. of clergy.) | 

0 And by ſtatute 24 Geo. III. ſet. 2. c. 37. if any perſo1 
ſtall forge the hand writing of any perſon, in the ſuperſcription 
of any letter or packet to be ſent by the poſt, in order to avoid 
the payment of the duty of poſtage, or ſhall forge the date upon 
the ſuperſcription of any letter, or ſhall write and ſend by the 
poſt, any letter or packet, the ſuperſcription or cover whereof 
ſhall be forged, or the date upon ſuch cover altered in order to 
avoid payment of the duty of poſtage, knowing the ſame to be 
forged, he hall be guilty of felony, and ſhall be tranſported for 
leren years.] | 1 | 
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that, I believe, through the number of of theſe general 
and ſpetial provifions, there is now hardly a re 
ſible to be conceived, wherein forgery, that tend to 
defraud, whether in 'the name of a real or fiQtitiou; 
| perſon®,-is not made a capital crime. 
Theſe are the principal infringements of the right; 
— property; which were the laſt ſpecies of offences 
individuals or private ſubj which the me. 
thod of our diſtribution has led us to conſider. We 
| — before examined the nature of all offences againſt 
the public, or common wealth; againſt the king or fv. 
preme magiſtrate, the father and protector of that con. 
munity ; againſt the univerſal le of all civilized na. 
tions; to — je ſome of the more atrocious of. 


fences, -0 ictous conſequences, againſt God 
and his Loa cle And thefe feveral heads com. 
prehend the who circle of crimes and miſdemeſnor, 


with the puniſhment annexed to each, or. are Cogni- 
ig the laws of 2 a | 
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or rn MEANS or PREVENTING 
Nee 


W E are now arrixed at the fifth general branch or 
head, under which I propoſed to conſider the ſubject 
of this book of our commentaries, z vir. the means of 
preventing the commiſſion of crumes and miſdemeſnors. 
And really it is an honour, and almoſt a fingular one, 
to our Engliſh laws, that they furniſh a title of this 
ſort: ſince . juſtice is upon every principle 
of reaſon, of humanity, and of ſound policy, preferable 
in all reſpects to puniſbing juſtice ; the execution of 
which, though neceſſary, and in its conſequence a ſpe- 
cies of mercy to the commonwealth, is always at- 
tended with many harſh and diſagreeable circum- 


I his preventive juſtice conſiſts in obliging thoſe per- 
ſons, whom there is a probable ground to ſuſpect of 
future miſbehaviour, to ſtipulate with and to give full 
aſſurance to the public, that ſuch offence as is appre- 
hended ſhall not happen ; by finding pledges or ſecu- 
nrities for keeping the peace, or for their good behavi- 
our. This requiſition of ſureties has been ſeveral times 
mentioned before, as part of the penalty inflicted upon 
ſuch as have been guilty of certain groſs miſdemeſnors ; 
| but there alſo it muſt be underſtood rather as a caution 
againſt the repetition of the offence, than any immediate 
pain or puniſhment. And indeed, if we conſider all hu- 


» Beccar. ch. 41. 
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:n puniſhments in a large and extended view, we ſhall 
find them all rather calculated to prevent future crimes, 
than to expiate the paſt : ſince, as was obſerved in a 
former chapter, all puniſhments inflicted by temporal 
laws may be claſſed under three heads; ſuch as tend to 
the amendment of the offender himſelf, or to deprive 
him of any power to do future miſchief, or to deter 
others by his example: all of which conduce to one 
and the ſame end, of preventing future crimes, whe- 
ther that be effected by amendment, diſability, or ex- 
ample. But the caution, which we ſpeak of at preſent, 
rs ſuch as is intended merely for ention, without 
any crime actually committed by 9 but ariſing 
4 from a probable ſuſpicion, that ſome crime is in- 
tended or likely to happen; and conſequently it is not 
meant as any degree of puniſhment, unleſs perhaps for a 
man's imprudence in giving juſt ground of apprehenſion. 

By the Saxon conſtitution theſe ſureties were always 
at hand, by means of king Alfred's wiſe inftitution of 
decennaries or frankpledges ; wherein, as has more 
than once been obſerved ©, the whole neighbourhood or 
tithing of freemen were mutually pledges for each 
other's good behaviour. But this great and general ſe- 
curity being now fallen into difuſe and neglected, there 
hath ſucceeded to it the method of making ſuſpected 
— find particular and ſpecial ſecurities for their 

ture conduct: of which we find mention in the laws 
of king Edward the confeſſor“; . tradat aas de 

« pace et legalitate tuenda. Let us therefore conſider, 
_ firſt, what this fecurity is; next, who may take or de- 
mand it; and, laſtly, how it may be diſcharged. 

1. This ſecurity conſiſts in being bound, with one or 
more ſureties, in a recognizance or obligation to the 
king, entered on record, and taken in ſome court or by 
ſome judicial officer: whereby the parties acknowlege 
themſelves to be indebted to the crown in the ſum re- 
quired, (for inſtance roo! ) with condition to be void 
and of none effect, if the party ſhall appear in court 


v See page 11. © See Vol. L page 350, cp. 18. 
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on ſuch a day, and in the mean time ſhall keep the 
peace; either generally, towards the king, and all his 
i PR particularly alſo, with regard to tlie 
perſon who craves the ſecurity. Or, if it be for the 
behaviour, then on condition that he ſhall demean 
and behave himſelf well, (or be of good behaviour) 
either generally or ſpecially, for the time therein/limit- 
ed, as for one or more years, or for life, This recog- 
nizance, if taken by a juſtice of the peace, mult be 
certified to the next ſeſſions, in purſuance of the ſtatute 
3 Hen. VII. c. 1. and if the condition of ſuch recog- 
mzance be broken, by any breach of the peace in the 
one caſe, or any miſbehaviour in the other, the recog- 
nizance becomes forfeited or abſofute; and, being 
Areated or extracted (taken out from among the other, 
records) and ſent up to the exchequer, the party and 
his ſureties having now become the king's abſolute 
debtors, are ſued be the ſeveral ſums in which they are 
reſpeQtively bounc. 7 ng 
2. Any juſtices of the peace, by virtue of their come 
miſſion, or thoſe who are ex FE conſervators of the 
peace, as was mentioned in a former volume“, may de- 
mand ſuch ſecurity according to their own diſcretion j 
orit may be granted at the requeſt of any ſubject, upon 
due cauſe ſhewn, provided fuch demandant be under 
the king's protection; for which reaſon 1t has been for- 
merly doubted, whether jews, pagans, or perſons con- 
victed of a praemunire, were entitled theretof. Or, if 
the juftice is averſe to act, it may be granted by a man- 
datory writ, called a /upp/icavit, iſſuing out of the 
court of king's bench or chancery ; which will compel 
the juftice to act, as a miniſterial and nat as a judicial 
officer: and he muſt make a return to ſuch writ, ſpe- 
cifying his compliance, under his hand and ſeal?, , 3 
this writ is ſeldom uſed: for, when application is made 
to the ſuperior” courts, they uſually take the recogni- 
zances there, under the directions of the ſtatute 21 Jac. 
I. c. 8. And indeed a peer or peereſs cannot be bound 
over in any other place, than the, courts of king's 


© See Vol. I. pag. 369. F. N. B. vo. . 203 7 
1 Hawk. P. C. 126. | 5 | 
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bench or chancery : though a juſtice of the peace has 
a power to require ſureties of any other perſon, being 
compos mentis and under the degree of nobility, whe- 
ther he be a fellow juſtice or other magiſtrate, or whe- 
ther he be merely a private man". Wives may demand 
it againſt their huſbands ; or huſbands, if neceſſary, 
againſt their wives i. But feme-coverts, and infants un- 
der age, ought to find ſecurity by their friends only, 
and not to be bound themſelves: for they are incapable 
of engaging themſelves to anſwer any debt; which, 
as we obſerved, is the nature of theſe recognizances or 
acknowlegemente. 
3. A recognizance may be diſcharged either by the 
demiſe of the king, to whom the recognizance is made; 
or by the death of the principal party bound thereby, 
if not before forfeited; or by order of the court to 
which ſuch recognizance is certiſied by the juſtices (as 
the quarter ſeſſions, aſſiſes, or king's bench) if they ſee 
ſufficient cauſe: or in caſe he at whoſe requeſt it was 
granted, if granted upon a private account, will releaſe 
it, or does not make his appearance to pray that it 
may be continued *, 15 | 
Thus far what has been ſaid is applicable to both 
ſpecies of recognizance, for the peace, and for the good 
behaviour ; de pace, et legalitate, tuenda, as expreſſed in 
the laws of king Edward. But as theſe two ſpecies of 
| ſecurities are in ſome reſpects different, eſpecially as to 
the cauſe of granting, or the means of forfeiting them, 
I ſhall now conſider them ſeparately : and firſt, ſhall 
ſhew for what cauſe ſuch a recegnizance, with ſureties 
for the peace, is grantable ; and then, how it may be 
forfeited. e | | 
1. Any juſtice of the peace may, ex officio, bind all 
thoſe to keep the peace, who in his. preſence make any 
affray ; . a to kill or beat another; or contend 
together with hot and angry words; or go about with 
unuſual weapons or attendance, to the terror of the 


9 1 Hawk. P. C. 127. | k 1 Hawk P, C. 129. 
2 Stra. 1207, | 1 | 
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people; and all ſuch as he knows to be common harre- 
tors; and ſuch as are brought before him by the con- 
ſtable for a breach of the peace in his preſence ; and 
all ſuch perſons, as, having been before bound to the 
e, have broken it and forfeited their recognizances. 
Alſo, wherever any private man hath juſt cauſe to fear, 
that another will burn his houſe, or 4 him a corporal 
injury, by killing, impriſoning, or beating him; or 
that he will procure others ſo to do; he may demand 
| ſurety of the peace againſt ſuch perſon : and every juſ- 
tice of the peace is bound to grant it, if he who demands 
it will make oath, that he is actually under fear of death 
or bodily harm; and will ſhew that he has juſt cauſe 
to be ſo, by reaſon of the other's menaces, attempts, 
or having — in wait for him; and will alſo farther 
ſwear, that he does not require ſuch ſurety out of ma- 
lice or for mere vexation ”. This is called ſwearing 
the peace againſt another: and, if the party does not 
find ſuch ſuretics, as the juſtice in his diſcretion ſhall 
require, 1 may . be — till he does. 
2. Such recoguizance for ing the peace, when 
given, may be forfeited by 3 violence, or even 
an aſſault, or ace, to the perſon of him who de- 
manded it, if it be a ſpecial recognizance: or, if the 
recognizance be general, by any unlawful action what- 
ſoever, that either is or tends to a breach of the peace; 
or, more particularly, by any one of the many ſpecies 
of offences which were mentioned as crimes againſt the 
ublic peace in the eleventh chapter of this book: or, 
by any private violence committed * any of his 
majeſty's ſubjects. But a bare treſpaſs 7 the lands 
or goods of another, which is a ground for a civil ac- 
tion, unleſs accompanied with a wilful breach of the 
peace, is no forfeiture of the recognizance . Neither 
are mere reproachful words, as calling a man a knave 
or liar, agy breach of the peace, ſo as to forfeit one's 
keen. (being looked upon to be merely the effect 


17 Hawk. P. C. 126. = 7bid. 128. 
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of unmeaning heat andewilon -unlefs they amount to 
a nn wy „„ 5 | | 


The other ſpecics of recognizance, with ſureties, is 4 


for the good abearance,' or good behaviour, This includes 
{ccurity for the peace, and fomewhat more: we will 
therefore examine it in the ſame manner as the other. 
1. Firſt then, the juſtices are empowered by the fta · 
tute 34 Edw. III. c. 1. to bind over to the good be- 


haviour towards the king and his e, all them art 


be not of good fame, wherever they be found; to the 
intent that the people be not troubled nor endamaged, 


nor the peace ' diminiſhed, nor merchants and others, 


paſſing by the highways of the realm, be diſturbed nor 
put in the peril which may happen by ſuch offenders. 
Under the general words of this expreſſion, thut be not 
of good fame, it is holden that a man may be bound to 


| his good behaviour for cauſes of ſcandal, contra l ont 
mores, as Well as contra goth ; as, for haunting bawdy 


houſes with women of fame ; or for keeping fuch 
women in his own houſe; or for words tending to 
ſcandalize the government, or in abuſe of the officers 
of juſtice, eſpecially in the execution of their office. 
Thus alſo a One _ — 3 all night-walkers, 
eaves-droppers; ſuch as | icious company, or 
are — hs be pilferers or — Fro og * 
in the day, and wake in the night; common drunkards; 
whoremaſters; the putative fathers of baſtards; cheats; 
idle vagabonds; and other perſons, whofe miſbehaviour 
may-reaſonably bring them within the general words 
of the ſtatute, as perſons not of good fame: an ex- 
. preſſion, it muſt be owned, of fo great a latitude, at 
leaves much to be determined by the diſcretion of the 
magiſtrate himſelf. But, if he commits aà man for 
want of ſureties, he muft exprefs the cauſe thereof with 
convenient certainty ; and take care that ſuch cauſe be 


a good one". * af 
| | 3 


71 Hawk. P. C. 3. | 4 Bid. 37. 
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EY, 2 for the good behaviour may be 
forſeited by all the ſame means, as one for the ſecurity 

of the peace may be; and alſo by ſome others, As, 
by going armed with unuſual attendance, to the terror 
of 12 people; by ſpeaking words tending to ſedition; 
or, by committing any of thoſe acts of miſbehaviour, 

which the recognizance was intended to prevent, But 
not by barely giving frefh cauſe of ſuſpicion of that 
which gra may never actually happen“: for, 
though it is juſt to eompel ſufpeted perſons to give 
ſecurity to the public againſt miſbehaviour that is ap- 
prehended ; yet it would be hard, upon ſuch ſuſpi- 
cion, without the proof of any actual crime, to puniſh 
them by a forfeiture of their recognizance, hd; 

a I Hawk. P. C. 1 33. 
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or COURTS or a CRIMINAL 
JURISDICTI ON. 


Tus ſixth, and laſt, object of our inquiries will be 
the method of infliding thoſe puniſbments, which 
the law has annexed to particular offences; and which 
J have conſtantly ſubjoined to the deſcription of the 
crime itſelf. In the diſcuſſion of which I thall purſue 
much the ſame general method that J followed in the 
preceding book, with regard to the redreſs of civil in- 
juries: by, firlt, pointing out the ſeveral courts of cri-, 
minal juriſdiction, wherein offenders may be prolecut- 
ed to puniſhment ; and by, ſecondly, deducing down 
in their natural order, and explaining the ſeveral pr- 
ceedings therein. | 
Firſt, then, in 7" up the ſeveral courts of 
criminal juriſdiction, I ſhall, as in the former caſe, be- 
gin with an account of ſuch, as are of a public and 
general juriſdiction throughout the whole realm; and, 
afterwards, proceed to ſuch, as are only of a private 
and /pecial juriſdiction, and confined to ſome particular 
parts of the kingdom, 


I. In our inquiries i 


nto the criminal courts of pubic 

and wee e e I muſt in one reſpect purſuea 
different order from that in which I con ſidered the civil 
tribunals. For there, as the ſeveral courts had a gra- 
dual. ſubordination to each other, the ſuperior cor- | 
recting and re forming the errors of the inferior, | 
thought it beſt to begin with the loweſt, and 6 

| aſcend gradually to the courts of appeal, or thoſe of 
the moſt extenſive powers. But as it is contrary to the 
genius and ſpirit of the law of England, to ſuffer an) 


— 
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man to be tried twice for the ſame offence in a eri- 
minal way, eſpecially if acquitted upon the firſt trial; 

' therefore theſe criminal courts may be ſaid to be all 
independent of each other: at leaſt ſo far, as that the 
ſentence of the loweſt of them can never be controlled 
or reverſed by the higheſt juriſdiction in the kingdom, 


unleſs for error in matter of law, apparent upon the 


> When, in 4 Edw. III. the king demanded the earls, barons 
and porn, to give judgment againſt Simon de Bereford, who 
had een a notorious accomplice in the treaſonsof Roger earl 
of Mortimer, they came before the king in parliament, and ſaid 
all with one voice, that the ſaid Simon was not their peers ; 
and therefore they were not bound to judge him as a peer of the 
land, And when afterwards, in the fame parlament, they 


— 


face of the record ; though ſometimes cauſes may be pot 
removed from one to the other before trial. And there- I'Y 
fore, as in theſe courts of criminal cognizance, there 1s | 
not the ſame chain and dependence as in the others, I Fe: 
ſhall rank them according to their dignity, and begin Fr 
with the higheſt of all, viz. 2 S 
1. The high court of parliament ; which is the ſu- „ 
reme court in the kingdom, not only for the making, 2 
but alſo for the execution of laws; by the trial of great 4 
and enormous offenders, whether lords or commoners, ke 
m the method of parliamentary impeachment, As for bs 
acts of parliament to attaint particular perſons of tre- 7% 
ſon or felony, or to inflit pains aud penalties, beyond 1 
or contrary to the common lav, to ſerve a ſpecial pur- x 
poſe, I ſpeak not of them; being to all intents and pur- | 3 
poſes new laws, made pro re nata, and by no means a Fi 
execution of ſuch as are already in being. But a oF 
impeachment before the lords by the commons of Great "TY 
Britain, in parliament, is a proſecution of the alread i} 
known and eſtabliſhed law, and has been frequent] [7H 
put in practice; being a preſentment to the moſt high 2:58 
and ſupreme court of criminal jui iſdiction by the: mot 3 
ſolemn grand inqueſt of the whole kingdom“. A com- 1 
moner cannot however be impeached before the lords 4 
for any capital offence, but only for high miſdemeſnors? : nn 
2 peer may be impeached for any erime. And they 1 
ulually (in cafe of an impeachment of a peer for trea- 1 
11 Hal. P. C. 10. | +88 
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ſon) addreſs the crown to appoint a lord high Reward, 
for the greater dignity and regularity of their proceed- 
ings which high ſteward was formerly elected by the 
peers themſelves, though he was generally commiſſion- 
ed by the king“; but it hath of late years been ſtrenu- 
ouſly maintained“, that the appointment of an high ſtew- 
ard in ſuch caſes is not indiſpenſably neceſſary, but that 
the houſe may proceed without one. The articles of 
impeachment are a kind of bills of indictment, found 
by the houſe of commons, and afterwards tried by the 
rds; who are in caſes of miſdemeſnors confidered not 
only as their own peers, but as the peers of the whole 
nation. This is a cuſtom derived to us from the con- 
ſtitution of the antient Germans; who in their great 
councils ſometimes tried capital accuſations relating to 
the public: © /icet apud confilium accufare queue, et 
* diſcrimen capitis intendere*,”' And it has a peculiar 
propriety in the Engliſh conftitution ; which has much 
improved upon the antient model imported hither from 
the continent. For, though in general the union of 
the legiſlative and judicial powers ought to be moſt care- 
fully avoided*, yet it may happen that a ſubject, in- 
truſted with the adminiſtration of public affairs, may in- 
fringe the rights of the people, and be guilty of ſuch 
crimes, as the ordinary magiſtrate either dares not or 


were prevailed upon, in refpe& of the notoricty and heinouſ- 
neſs of his crimes, to receive the charge and to give judgment 
againſt him, the following proteſt and proviſo was entered in 
the parliament-roll. © And it is aſſented and accorded by our 
« lord the king, and all the great men, in full parliament, that 
* albeit the peers, as judges of the parliament, have take" 
ypon them in the preſence of our lord the king to make aud 
render the ſaid judgment; yet the peers who now are, 07 
«« ſhall bein time to come, be not bound or charged to render 
8 4 upon others than peers ; nor that the peers of th: 
* Jand have power to do this, but thereof ought ever to be diſ- 
charged and acquitted ; and that the aforciaid judgment now 
rendered be not drawn to example or conſequence in time to 
© come, whereby the ſaid peers may be charged hereafter to 
" — e others than their peers, contrary to the laws of the 
15 if the like caſe happen, which God forbid.” / Kol. 
Pari 4 Edw. III. n. 2 U 6. 2 Brad. Hiſt. 190. Selden. judic. 
in parl. ch. 1. ITE, Re ; 

"LF. © 366 : 142, Os, 

Lords Jourtx 12 May 1679. * 'Tacit. de mor. Germ. 11. 
Com. Journ. 15 May 1679. Foſt. f See Vol. I. pag. 269. 
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cannot puniſh, Of theſe the repreſentatives of the peo- 
ple, or houſe of commons, cannot properly Judge; be- 
cauſe their conſtituents are the parties injured : and can 
therefore only impeach. But before what court "ſhall 
this impeachment be tried ? Not before the ordinary 
tribunals, which would naturally be ſwayed by the au- 
thority of ſo powerful an accuſer. . Reaſon therefore 
will ſuggeſt, that this branch of the legiſlature, which 
repreſents the people, mult bring its charge before the 
other branch, which conſiſts of the nobility, who have 
neither the ſame intereſts, nor the ſame paſſions as — 
lar aſſemblies . This is a vaſt ſuperiority, which the 
- conſtitution of this iſland enjoys, over thoſe of the Gre- 
cian or Roman republics ; where the people were at 
the ſame time both Judges and accuſers. It is proper 
that the nobility ſhould judge, to infure juſtice to the 
accuſed ; as it is proper that the people ſhould accuſe, 
to inſure juſtice to the common wealth. 
among other extraordinary circumſtances attending the 
authority of this court, there is one of a very ſingular 
nature, which was inſiſted on by the houſe of commons 
in the caſe of the earl of Danby in the reign of Charles 
Il; and it is now enacted by ſtatute 12 & 13 W. III. 
c. 2. that no pardon under the great ſeal ſhall be plead- 
able to an impeachment by the commons of Great Bri- 
tain in parliament'. | 3 
2. The court of the rd high ſteward of Great Bri- 
tain* is a court inſtituted for che trial of peers, indicted 
ſor treaſon or felony, or for miſpriſion of either. The 
office of this great magiſtrate is very antietꝭ and was 
formerly hereditary, or at leaſt held for life, or dum 
bene ſe geſſerit: but now it is uſually, and hath been 
for many centuries paſt“, grauted pro hac vice only ; 
and it hath been the conſtant - practice (and therefore 
ſeems now to have become neceſſary) to grant it to 2 


tMonteſq. Sp. L. xi. 6. F. 421. 2 Jon. $4) 

Com. Journ. 5 May 1679. 11 Bulitr, 198. 

i See chap. 31. 1 2 Pryu. on 4 Inſt, 46. 
Aluſt. 38. 2 Hawk. P. C. ; IM | 
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And therefore; 


« 


. 
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lord of parliament, elſe he is incapable to try ſuch de- 
linquent peer“. When ſuch an indictment is therefore 
found by a grand jury of ſreeholders in the king's bench, 
or at the afliſes before the juſtices of oyer and terminer, 
it is to be removed by a writ of certigrari into the court 
of the lord high ſteward, which only has power to de. 
termine it. A peer may plead a pardon before the 
court of king's bench, and the judges have power to 
allow it; in order to prevent the trouble of appointing 
an high ſteward, merely for the purpoſe of receiving 
ſuch plea. But he may not plead, in that inferior 
court, any other plea ; as guilty, or not guilty, of the 
indictment; but only in this court: becauſe, in con- 
fequence of ſuch plea, it is poſſible that judgment of 
death might be awarded again ſt him. The king there- 
fore, in caſe a peer be inKaed for treaſon, ſelony, or 
mtſprifion, creates a lord high fleward pre hac vice by 
commi fſion under the great ſeal, which recites the in- 
— ſo found, gives his grace power to receive 
and try it ſecundum legem et conſuetudinem Angliae. 
Then, when the indictment is regularly removed, by 
writ of certiorari, commanding the inferior court to 
certiſy it up to him, the lord high ſteward directs 2 
precept to a ferjeant at arms, to ſummon the lords to 
attend and try the indifted peer. This precept was 
formerly ifſued to ſummon only eighteen or twenty, 
ſelected from the body of the peers : then the number 
came to be indefinite ; and the cuſtom was, for the lord 
High Reward to ſummon as many as he thought proper, 
-. *(butof late years not leſs: than twenty-three®) and that 
. "thoſe lords only fhould Heupon the trial; which threw 
2 morftrous weight of er into the hands of the 
crown, and this its gr bffi cer, of ſelecting only ſuch 
Peers a3 the then predominant party ſhould moſt approve 
of. And accordingly, when the earl of Clarendon fell 
into diſgrace with Charles II, chere was a deſign formed 


n= Oyand vn ſei de parlement ſerra arrein de _— 
» | es Lett : grand et lei 

Ze. le pas. 2 oor gd "roar . —— . 
far ſuire venir xx leigneurs, ou xviti, He. (Yearb. 13 Ha. 
VIII. 11.) See Staundf. P. C. 152. 3 Inſt. afl, 4 Inſt. 5% 
2 Hawk. P. C. 5. Barr. 234. ®Kelynge, 56, 
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to prorogue the parliament, in order to try him by a 
ſelect number of peers; it being doubted whether the 
whole houſe could be induced o fall in within the views 
of the court”. But now by ſtatute 7 W. III. c. 3. 
upon all trials of peers for treaſon or miſpriſion, all 
the peers who have a right to fit and vote in parliament 
ſhall be ſummoned, in haſt twenty days before ſuch 
trial, to appear and vote therein; and every lord a 


% # 


| pearing ſhall vote in the trial of ſuch peer, firſt taking 


the oaths cf allegiance and ſupremacy, and ſubſcribing 
the declaration againſt popery, *-  _ 
During the ſeſſion of parliament the trial of an in- 
dicted peer is not properly in the court of the lord high 
ſteward, but before the court laſt mentioned, of our 


lord the king in parliament®. It is true, a lord high 


ſteward is always appointed in that caſe, to regulate 
and add weight to the proceedings: but he is rather in 
the nature of a ſpeaker pro tempore, or chairman of the 
court, than the judge of it: ſor the collective body of 


the peers are therein the judges both of law and faQ, 


4 


\ 


and the high ſteward has a vote with the reſt, in right 
of his peeyage- But in the court of the lord high 


ſteward, which is held in the receſs of parTamen:t, he 


is the ſole judge of matters of law, as the lords triors 
are in matters of fact; and as they may not interfere 
with him in regulating the proecedings of the court, fo 
he has no right to intermix with them in giving any 


vote upon the trial". Thereſore, vpon the conviction 


and attainder of a peer for murder in full parliament, it 
hath been holden b 


appointed in the judgment for execution ſhould lap 
fore execution done, a new time of exetution may be 


appointed by either the high court of parliament, during 


us fitting, though no high ſteward be exiſting ; or, in 


the receſs of parliament, by the court of king's bench, 


the record being removed into that court. 


— 
o 


» Carte's life of Ormonde, Vol. II. 5 
1 Foſt. 147. ® Foſt. 13%. 
State Trials, Vol. IV. 214. 232, 3. 
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It has heen a point of ſome controverſy, whether the 
biſhops have now a right to fit in the court of the lord 
high ſteward, to try indictments of treaſon and miſpri · 
ſion. Some incline to imagine them included under 
the general words of the ſtatute of king William, 
all peers, who have a right to fit and vate in parlia- 
ment: but the expreſhon had been much _ 
if it had been, all /rds,” and not, all peers;” 
for though biſhops, on account of the baronies annexed- 
to their biſhopricks, are clearly lords of parliament, yet 
their blood not being ennobled, they are not univerſal - 
ly allowed to be peers with the temporal nobility : and 
perhaps this word might be inſerted purpoſely with a 
view to exclude them. However, there is no inſtance 
of their fitting on trials for capital offences, even upon 
impeachments or indictments in full parliament, much 
leſs in the court we are now treating of; for indeed 
they uſually withdraw voluntarily, but enter a proteſt 
declaring. their right to ſtay. It is obſervable that, in 
the eleventh chapter of the conſtitutions of Clarendon, 
made in parliament 11 Hen. II. they are expreſsly ex- 
cuſed, rather than excluded, from fitting and voting in 
trials, when they come to concern life or limb: epi 
* cops, /icut cacteri barones, debent intereſſe fudiciis cum 
4 haronibus, fren/qur pe rvesiatur ad diminutionem mem- 
© brorum, del ad mortem: and Becket's quarrel with 
the king hereupon was not on account of the exception 
(which was agreeable to the canon law) but o the 
general rule, that compelled the biſhops to attend at 
all. And the determination of the houſe of lords in the 
earl of Davby's caſe*, which hath ever ſince been ad- 
hered to, is conſonant to theſe conftitutions ; © that 
che lords ſpiritual have a right to ſtay and ſit in 
court in . caſes till che court proceeds to the 
vote of guilty, or not guilty.” It muſt be noted, 
that this reſolution extends only to trials in full parlia- 
ment: for to the court of the lord high ſteward (in 
which no vote can be given, but merely that of guilty, 
or not guilty) no * as ſuch, ever was or could 
be ſummoned ; and though the ſtatute of king William 


#7 * Lords Jouru. 15 May 1679. ; 


Ch. 19. WI ON GS. 418565 


regulates the proceedings in that court, as well as in 
the court of parliament, yet it never intended to new- 
model or alter its conſſitution; and conſequently does 
not givo the lords ſpiritual any right in caſes of blood 
which they had not before“. And what makes their 
excluſion more reaſonable, is, that they have no right 
to be tried themſelves in the court of the lord high ſtew- 
ard”, and therefore ſurely ought not to be judges there. 
For the privilege of being thus tried depends upon no- 
bility of blood, rather than a ſeat in the houſe 2 as ap- 
pears from the trials of popiſh lords, of lords under 
age, and (ſince the union) of the Scots nobility, though 
not in the number of the ſixteen; and from the trials 
of females, ſuch as the queen conſort or dowager, and 
of all peereſſes by birth and peereſſes by marriage alſo, 
unleſs they have, when dowagers, diſparaged them- 
ſelves by taking a commoner to their ſecond huſband, 
3. The court of 4ing*s bench“, concerning the na- 
ture of which we partly inquired in the preced 


book”, was (we may remember) divided into a crown 


| fide, and a plea fide. And on the crown fide, or crown. 
office, it takes cognizance of all criminal cauſes, ſrom 
high treaſon down to the moſt trivial miſdemeſnor or 
breach of the peace. Into this court alſo indictments 


from all inferior courts may be removed by writ of 


certioravr, and tried either at bar, or at nt privs, by 
a jury of the county out of which the indict ment is 
brought. The judges of this court are the ſupreme 
coroners of the kingdom. And the court itſelf is the 
principal court of criminal juriſdiction (though the two 
former are of greater dignity) known to the Jaws of 
England. For which fey, wh by the coming of the court 


of king's bench into any county, (as it was removed to 


Oxford on account of the ſiekneſs in 1665) all former 


commiſſions of er and terminer, and general gaol de- 


livery, are at once abſorbed and determined ih fas 1 


in the ſame manner as by the old Gothic and Saxon con- 


„ re 
® Pro. Abr. t. Trial. 14% Sce Vol. III. pag. 41. 
. 3 Inf, 70. 2 Hal. 1 a 


7 ]⁰ ·Q ¹ůä¾¼ ̃ OL SE 
wb WY * Dos „ og gee 8 n N 2 . 
n 


q 3 F t 
* 


r TIL. hy 3 
KC 8 8 2 
I CL 8 
Vs * 24 ny 
L 442 


a 


: 2 7 
* 


Ladd OX B-SIe 


N 14 EZ ͤ „ FI 
* 1 8 [#42 > RP WE 
P r TN" an * 
* 4 i 
_ 8 - ad 
— 


N x nt 3 * 1 
4. © xD tore] 4. r 


1 LA 9 
Oat” #7, Lot BOL; * 


e 
«B44 þ 


CAA 4 
. 
8 
nee 


266 „ nnn Dow It; 


ſtitutions, jure vetuſio obtinuit, quieviſſe omnia inferio- 
ra. fudicia, dicente jus rege (). 

Into this court of king's bench hath reverted all that 
was good and ſalutary of the juriſdiction of the court of 
ar- chamber, camera flelata which was a court of 


* Stiernhook. /. 1. c. 2. | Fg 

This is faid (Lamb. Arch. 154.) to have been fo called, 
either from the Saxon word s 1 £0RAN, to fleer or goyern,— 
or from its puniſhing the crimen fellionatis, or coſenage or 
becauſe the room whercin it ſate, the old council chamber of 
the palace of Weſtminſter, (Lamb. 148.) which is now con- 
_ werted into the lottery office, and forms the eaſtern fide of 
new palace-yard, was full of windows ;—or = which fir. 
Edward Coke, 4 Inſt. 66.-accedes) becauſe e roof there - 
of was at the firſt garniſhed with gilded fars. As all theſe are 
merely conjeQures, (for no ſtars are now in the roof, nor arc 
any ſaid to have remained there ſo late as the reign of queen 
Elizabeth) it may be allowable to propoſe another conjectural 
etymology, 2s plauſible perhaps as any of them, It is well 
known that, before the baniſhment of the Jews under. Edward 
I, their contracts and obligations were denominated in our an- 
tient records farra or arri, from a corruption of the Hebrew 
—— a covenant. (Tovey's Ang/. judaic. 32. Selden. 
tit. of hon. ii. 34. Uxor Ebraic. i. 5 Theſe ſtarrs, by an 
ordinance of Richard the firſt, preſerved by Hoveden, were 
commanded to be enrolled and depoſited in cheſts under three 
| keys in certain places; one, and the moſt conſiderable, of which 
was in the king's exchequer at Weſtminſter ; and no ſtarr was 
allowed to be valid, unleſs it were found in fome of the ſaid 
repoſitories. ( Memorand. in Scacc. P. 6 Ext. I. prefixed to 
Maynard's year-book of Edw. II. fol. S. Madox hiſt. exch. c. 
| Vil. $ 4, f. 6.) The room at the exchequer, where the cheſt 
containing theſe ſtarrs were kept, was probably called the flarr- 
chamber; and, when the Jews were expelled the kingdom, was 
applied to the uſe of the king's council, fitting in their judicial 
capacity. To confirm this, the firſt time the ſtar-chamber is 
mentioned in any record, it is ſaid to have been ſituated near 
the receipt of the exchequer at Weſtminſter ; (the king's coun- 


(+) [But this is now altered with reſpect to the ſeſſion of 
gaol delivery for Middleſex by ſtatute 25 Geo. III. c. 18. 
which enacts that when any ſeſſion ef oyer and terminer and 
goal delivery of the gaol of Newgate, for the county of Middle- 
ex, ſhall have been begun to be holden before the eſſoign day 
of any term, that the ſame ſeſſion ſhall be continued to be 
holden, and the buſineſs thereof finally concluded, notwith- 
ſtanding the happening of ſuch effoign day of any term, or the 
ſitting of his majeſty's court of king's bench at Weſtminſter, 
or elſewhere in the county of Middleſex ; and that all trials, ©. 
had at ſuch ſeſſion ſo continued to be holden, ſhall be good 
and effectual to all intents and purpoſes. ] | 


aas , Wh 


very antient original*, but new-modelled by ſtatutes 
3 Hen. VIII. c. 1. and 21 Hen, VIII. c. 20. conſiſting 
of divers lords ſpiritual and temporal, being privy 
- counſellors, together with two judges of the courts of 
common law, without the intervention of any jury. 
Their juriſdiction extended legally over riots, perjury, 
miſbehaviour of ſheriffs, and other notorious miſdemeſ- 
nors, contrary to the laws of the land. Yet this wasaf- 
terwards (as lord Clarendon informs us*) ftretched © to 
the afſerting of all proclamations, and orders of ſtate : 
A tothe vindicating of illegal commiſſions and grants of 
© monopohes ; holding tor honourable that which 
« pleaſed, and for juſt that which profited, and becom- 
25 ing both a court of law to determine civil rights, 
„and a court of revenue to enrich the treaſury; the 
council table by proclamations enjoining to the peo- 
„ple that which was not enjoined by the laws, and 
© prohibiting that which was not prolubited ; and the 
9 ſtar chamber, which confiſted of the fame perſons in 
« different rooms, cenſuring the breach and diſobedi - 
« ence to thoſe proclamations by very great fines, im- 
* prifonments, and corporal ſeverities; ſo that any 
diſreſpect to any acts of ſtate, or to the perſons of 
or — was in notime mors penal, and the foun- 
« dations of right never more in danger to be deſtroy- 
ed.“ For which reaſons it was finally aboliſhed by ſta- 
tue 16 Car. I. c. 10. to the general joy of the whole 
nation“. | | | 


edt ee re — "8 Fw — n . een. ante * th. tre. * 


cil, his chancellor, treaſurer, juſtices, and other fages, were 
aſſembled en Ia chambre des fleilles pres la reſceipt al Weminſter=— 
Clauſ. 41 Edw. III. m. 13.) For in 2 of time, when the 

meaning of the Jewiſh' farrs was forgotten, the word /ar- 
chamber was naturally rendered in law french, Ia chaombre des 
eftcilles, and in law- latin camera feellata'; which continued to be 


tune ſtile in latin till the diſſolution of that court. 


' Lamb. Arch. 156. < Hiſt. of reb. book 1 & 3. 

The juſt odium into which this tribunal had fallen before 
its diſſolution, has been the occaſion that few memotials have 
reached us of its nature, juriſdiction, and practice; except ſuch 
28, on atcount of their enormous oppreſſion, are recorded in 
> hiſtories = the times. There ate however poo hoy _ 9 
ſome reports of its proceedings in Dyer, Croke, „ and o 
— of that age, and ſome gitar ; ot which the 
author hath two; one from 40 Eliz. to 13 Jac. I. the other 
for the firſt three years of king Chacles; andthere is in the 
Britiſh Muſeum (Harl. MSS. Vol. I. no. 1226) a very full 
* methodical, and accurate account of the conſtitution and, 


| 
| 
| 
| 
| 
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4 The court of chivatry*, of which we alſo formerly 
ſpoke* as a military court, or court of honour, when 


| held before the earl marſhal only, is alſo a criminal 
court, u hen held before the lord ng corſtable of 


England jointly with the earl marſbal. And then it 
has juriſdiction over pleas of life and member, ariſing 
in matters of arms and deeds of war, as well out of the 
realm as within it. But the criminal, as well as civil 


S E of its authority, is fallen into entire diſuſe: there 


ing been no permanent high conſtable of England 
(but only 5 8 lac vice at coronations and the like) ſin ce 
er and execution of Stafford duke of Buck- 

ingham in the thirteenth year of Henry VIII; che au- 
thority and charge, both in war and peace, being deem - 
ed too ample for a ſubject : ſo ample, that when che 
chieſ juflice Fineux was aſked by king Henry the 


eighth, how far they extended, he declined anſwering: 


and ſaid, the deciſion of that queſtion belonged to t 
law of arms, and not to the law of Sagan | 
95. The high court of edmira/ty*, held before the 
lord high admiral of England, or his deputy, ſtiled the 


| judge of the admiralty, 1s not only a court of civil, but 


alſo of criminal, juriſdiction. - This eourt hath cogni- 
zance of all crimes and offences committed eicher upon 


the ſea, or on the coaſts, out of the body or extent of 
any Engliſh county; and, by flatute 15 Ric. II. c. 3. of 


death and mayhem happening in great ſhips being and 
hovering in the main ſtream of great rivers, below the 
bridges of the fame rivers, which are then a ſort of ports 
or havens; ſuch as are the ports of London and Glo- 
ceſter, though they lie at a great diſtance from the ſea. 


But, as this court proceeded without jury, in a mech od 


much conformed to the civil la w, the exerciſe of a eri- 
minal juriſdiction there was contrary to the genius of 
the law of England ; inaſmuch as a man might be there 


deprived of his life by the opinion of a fingle judge, 


without the judgment of his peers. and beſides, as 


courſe of this court, compiled by William Hudſon of Gray's | 
Inn, an eminent practitioner therein; and a ſhort: account of 
the ſame, with copies of all its proceſs, may alſo be found in 
18 Ry. Foed. 192, &c. EE | 
* 4 Inſt. 123. 2 Hawk. P. C. 9. f Duck de eutherit. jur. cv. 
See Vol, HI. pag. 68, > 4 Inſt, 134. 147» 
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perſons might thus fall a ſacrifice to the 


| innocen t 
caprice of a ſingle man, ſo very groſs offenders might, 
Ga. did frequently, eſcape uniſhment : for the _ of 


the civil law is, how reaſonably I ſhall not at preſent in- 


uire, that no judgment of death can be given againſt of · 
Cen, without proof by two witneſſes, or a confeſſion 
of the fact by themſelves. This was always a great of- 


fence to the =o nation: and therefore in the eighth 


year of Henry 
medy in parliament : which then miſcarried fo! 
of the royal aſſent. However, by the ſtatute 28 Hen. 


it was endeavoured to app 


VIII. c. 15. it was enacted, that theſe offences ſhould 


be tried by commiſſioners of oyer and terminer, under 
the king's great ſeal ; namely, the admiral, or his depu- 
ty, and three or four more; (among whom two com- 


a re- 
or want 


mon law judges are uſually appointed) the indictment 
being fi 


found by a grand jury of twelve men, and 

afterwards tried by a penny jury: and that the courſe of 
roceedings ſho according to the law of the 
d. This is now the only method of trying marine 


felonies in the court of admiralty : the judge of the ad- 
miralty ſtill preſiding therein, as the lord mayor is the 


ſident of the ſeſſion of oyer and terminer in London. 
* Theſe five courts may be held in any part of the 
kingdom, and- their en extends over crimes 
that ariſe throughout the whole of it, from one end to 


* 


the other. What follows are alſo of a general nature, 


and univerſally:diffuſed over the nation, but yet are of 
a local juriſdiction, and confined to particular diſtricts. 

Of which ſpecies are | VU, 
6, 7. The courts of eyer and terminer, and general 


Aden, mentioned in the preceding book *. We then 
erved, that, at what is uſually called the aſſiſes, the 


14 Inft. 162. 168. 2 Hal, P. Cf See Vol, II. pag. 60, 


12.32. 2 Hawk, P. C. 14. 33. 
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which, the commiſſion of ſe and its attendant juriſ. 
dition of ni prius, being principally of a civil nature, 
were then explained at large; to which I fhall only 
add, that theb: juſtices have, by virtue of ſeveral ſta- 
tutes, a criminal juriſdiction alſo, in certain ſpecial 
eaſes'. The third, which is the commiſſion of the 
peace, was alſo treated of in a former volume, when 
we inquired into the nature and office of a juſtice of the 
peace. I ſhall only add, that all the juſtices of the 
pe of any county, wherein the aſſiſes are held, are 
bound by law to attend them, or elſe are liable to a fine: 
in order to return recognizances, c. and to aſſiſt the 


: Judges in ſuch matters as lie within their knowledge and 
un 


diction, and in which ſome of them have probably 
— concerned, by way of previous examination. But 


the fourth authority is the commiſſion of oyer and termi- 


ner ©, to hear and determine all treaſons, felonies, and 
miſdemeſnors. This is directed to the judges and ſeve- 
ral others, or any two of them; but the judges and 
ſerjeants at law only are of the quorum, ſo that the reſt 
cannot act without the preſence of one of them. The 
words of the commiſſion are, to inquire, hear, and 
determine: ſo that by virtue of this commiſſion they 
can only proceed upon an indictment found at the ſame 
aſſiſes; for they muſt firſt inquire, by means of the grand 


jury or inqueſt, before they are empowered to hear and 
determine by the * * the dale jury Therefore 
0 


they have, des, fifthly, a commiſſion of general gaol 
delivery * ; which empowers them to try and deliver 
every priſoner, who ſhall be in the gaol when the judges 
arnve at the circuit tuwn, whenever or before whom- 


ſoever indicted, or for whatever crime committed. It 
| was antiently the courſe to iſſue ſpecial writs of gaol 


delivery for each particular priſoner, which were called 
the writs de bono et malo but theſe being found in- 
convenient and oppreſſive, a genera/ commiliion for al 


the priſoners has long been eftabliſhed in their ſtead. 


So that, one way or other, the gaols are in general 


cleared, and all offenders tried, puniſhed, or delivered, 


twice in every year; a conſtitution of ſingular uſe and 


14 Hal. P. C. 39. 2 Hawk. see appendis, 5. I. 
P. E. 28 > . : o bid. * 
=» Sce Vol. I. pag. 36 1. A2 Inſt. 4 
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excellence. Sometimes alſo, upon urgent occaſions, 
the king iſſues a ſpecial or extraordinary commiſſion of 
oyer and terminer, and goal delivery, confined to thoſe 
offences which ſtand in need of immediate inquiry and 
' puniſhment : upon which the courſe of proceeding is 
much the ſame, as upon general and ordinary com- 
miſſions. Formerly it was held, in purſuance of the 
ſtatutes 8 Ric. II. c. 2. and 33 Hen. VIII. c. 4. that 
no judge or other lawyer could act in the commiſſion. 
of oyer and terminer, or in that of gaol delivery, within 
his own county, where he was born or inhabited; in 
like manner as they are prohibited from being judges 
of aſſiſe and determining civil cauſes. But that local 
rtiality, which the (5. ar of our anceſtors was care- 
to prevent, being judged leſs likely to operate in the 
trial of cy and .miſdemeſnors, than in. matters of 
and diſputes between party and party, it was 
LET proper - the ſtatute 12 Geo. II. c. 27. to al- 
low any man to be a juſtice of oyer and ferminer and ge- 
neral gaol delivery within any county of England. 

8. The court of general guarter ſeſſions of the peace“ 
is a court that muſt be held in every county, once in 
every quarter of a year; which by ſtatute 2 Hen. V. c. 

is appointed to be in the firſt week after michaelmas- 

y; the firſt week after the epiphany ; the firſt wee 

after the cloſe of eaſter ; and in the week after the tran- 
ſation of faint Thomas the martyr, or the ſeventh of 
July. It is held before two or more juſtices of the peace, 
one of which muſt be of the guorum. The juriſdiction 
of this court, by ſtatute 34 Edw. III. c. 1. extends to 
the trying and determining all felonies and treſpaſſes 
whatſoever : though they ſeldom, if ever, try any 
greater offence than ſmall felonies within the benefit of 
clergy ; their commiſſions providing, that, if any caſe of 
eqs ariſes, they mall not proceed to judgment, 
but in the preſence of one of the juſtices of the courts 
of king's bench or common pleas, or one of the judges 
of aſſiſe. And therefore murders, and other capital flo 
nies, are uſually remitted for a more ſolemn trial to the 
„ "+ PE ns | 
14 Inſt. 170. 2 Hal. P. C. 42. 2 Hank. P. C. 32> 
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affiſes. They cannot alſo try any new-created offence, 
without expreſs power given them by the ſtatute which 
creates it. But there are many offences, and parti. 


_ cular matters, which by particular ſtatutes belong pro- 


perly to this juriſdiction, and ought to be proſecuted in 


this court: as, the ſmaller miſdemeſnors, againſt the 


public or commonwealth, not amounting to felony ; 


and eſpecially offences relating to the game, highways, 


alehouſes, baſtard children, the ſettlement and proviſion 


| forthe poor, vagrants, ſervants wages, apprentices, and 


popiſh recuſants . Some of theſe are proceeded upon by 
indictment; and others in a ſummary way by motion 


and order thereupon ; which order may for the moſt. 
part, unleſs guarded againſt by particular ſtatutes, be 


removed into the court of king's bench, by writ of certio- 


rari facias, and be there either quaſhed or confirmed; 


The records or rolls of the ſeſſions are committed to the 
cuſtody of a ſpecial officer denominated the cuftos rotuls- 
rum, who is always a juſtice of the quorum ; and among 


them of the quorum (faith Lambard') a man for the 


maſt part eſpecially picked cut, either for wiſdom, 
countenance, or credit. The nomination of the cuſlot 
rotulorum (who is the principal civit officer in the county, 
as the lord lieutenant is the chief in military command) 
is by the king's ſign manual: and to him the nomina- 
tion of the clerk of the peace belongs; which office | 
ke is expreſsly forbidden to ſell for money. 

In moſt corporation towns there are quarter: ſeſſions 
kept before juſtices of their own, within their reſpective 


limits: which have exactly the ſame authority as the 
2 quarter ſeſſions of the county, except in a very 


ew inſtances ; one of the moſt conſiderable of which is 
the matter of -appeals from orders of removal of the 


poor, which, though they be from the orders of corpo- 


ration juſtices, muit be to the ſeſſions of the county, by 
ſtatute 8 & 9g W. III. c. 30. In both corporations and 
counties at large, there is ſometimes kept a ſpecial or 


r, Mod. 379. | Salk. 406. „ 145 oh 
Lord Raym. 1144 u Stat. 37 Hen. VIII. c. 1. 
See Lambard cirenarcba and 1 W. & NI. ſt. 1. c. 21. 


Burn's juſtice. 


Ch. Won 6s. 23 


petty ſeſſion, by a few juſtices, far diſpatching ſmaller 
bass in the neighbourhood between the times of the 
general ſeſſions ; as, for licenſing ale-houſes, paſſing 
the accounts of the pariſh officers, and the like. | 
The /heriff's tourn ”, or rotation, is a court of 
record, held twice every year within a month after 
eaſter and michaelmas, before the ſheriff, in different. 
rts of the county : being indeed only the turn of the 
Reeriff to keep a court leet in each reſpective hun- 
dred®. This therefore is the great court - leet of he 
county, as the county court is the court baron: for 
out of this, for the eaſe of the ſheriff, was taken _ 
10. The court leet, or view of frankþpicdge *, which 
is a court of record, held once in the year and not of- 
tener, within a particular hundred, lordſhip, or ma- 
nor, before the ſteward of the leet ; being the king's 
court granted by charter to the lords of thoſe hundreds 
or manors. Its original intent was to view the frank 
pledges, that is, the freemen within the liberty; who 
ye may remember) according to the inſtitution of the 
preat Alfred, were all mutually pledges for the good 
chaviour of each other. Beſides this, the preſerva- 
tion of the peace, and the chaftiſement of divers minute 
oleuces againſt the public good, are the oe cts both of 
the court-leet and the ſheriff's tourn : which have ex- 
actly the ſame juriſdiction, one being only a larger ſpe- 
cies of the other; extending over more territory. but 
not over more cauſes. All frecholders within the pre- 
cinct are obliged to attend them, and all perſons com- 
morant there1a 5; which commorancy conſitts in uſually 
lying there: a regulation, which owes its original ta 
the laws of king Canute . But perſons under twelve 
and above fixty years old, peers, elergymen, women, 
and the king's tenants in antient demeſuc, ate excuſed 
from attendance there : all others being bound to ap- 
Pear upon the jury, 14 r quired, and make their due 
preſentments. It was alſo antiently the cuſtom to ſum- 
mon all the king's ſubjects, as they reſpectively grew to 
| „ FD 
74 init. 259. 2 Bal P. C. 2. | | 
6%. 2 Hawk. P. C. 55, Y M'r7or. c. 1. f. 70, 
»Mur.c. 1. F. 13 16. * See Voi III. pag. 113. 
A lnſt. 261. 2 Hawk. P. C. art 2. c. 14. Z 
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5 | of diſcretion cee , to come to the court. 


„and there take the oath of allegiance to the king. 
The other general buſineſs of the leet and tourn, was 
to preſent by jury all crimes whatſoever, that happened 
within their juriſdiction; and not only to preſent, but 
alſo to puniſh, all trivial miſdemeſnors, as all trivial 
debts were recoverable in the court-baron, and county 


court: juſtice, in theſe minuter maiters of both kinds, 


being brought home to the doors of every man by our 
antient conſtitution. Thus in the Gothic conſtitution, 
the hereda, which anſwered to our court-lect, © de om- 
« nibus guidem cognoſcit, non tamen de omnibus judicat *," 
The objects of their juriſdiction are therefore unavoid. 
ably very numerous: being ſuch as in ſome degree, 
either If, or more, affect the public weal, or good go- 


vernance of the diftri in which they ariſe ;. from com- 
mon nuſances and other material offences againſt the 


king's peace and public trade, down to eaves-dropping, 

— in public commons. But both 
the tourn and the leet have been for a long time in a 
declining way: a circumſtance, owing in part to the 


diſcharge granted by the ſtatute of Marlbridge, 52 


Hen. III. c. 10. to all prelates, peers, and clergymen- 
from their attendance upon theſe courts; which occa- 


Foned them to grow into diſrepute. And hence it is 


that their buſineſs hath for the moſt part gradually de- 
volved upon the quarter ſeſſions: which it is particu- 
larly directed to do in ſome caſes by ſtatute 1 Ed. IV. 
C. Zo . 5 27 ; ; 7: : | OTE 

11, The gourt of the coroncrs © is alſo a court of re. 


cord, to inquire, when any one dies in priſon, or comes 


to a violent or ſudden death, by what manner he came 
to his end. And this he is only entitled to do ſuper vi. 
ſum corperit. Of the coroner and his office we treated 
at large in a former volume, among the public officers 


and miniſters of the kingdom, and therefore ſhall not 
here repeat our inquiries : only mentioning his court, 


by way of regularity, among the criminal courts of 
the nation. 


v» Stiernh, de jur. Goth. I. 1. $53.2 Hawk. P. C. 42. 
c. 2. | 


< 4 Ioft. 271. 4 Hal. P. C. 


See Vol. I. pag. 359- 


- 12. The court of the clerk of the market * is incident 
to every fair and market in the kingde m, to puniſh 
miſdemeſnors therein ; as a court of pie poudre is, to 


determine all diſputes relating to 2 or civil pro- 


perty. The object of this juriſdiction is principally 
the cogmzance of weights and meaſures, to try whe- 


ther they be according to the true ſtandard thereof, or 


no: which ſtandard was antiently committed to the 
cuſtody of the biſhop, who appointed ſome clerk under 
him to inſpect the abuſe of them more narrowly ; and 


hence this officer, though now uſually a layman, is 


called the c/:r4 of the market.. If they be not accord- 
ing to the ſtandard, then, beſides the puniſhment of the 
party by fine, the weights and meaſures. themſelves 
ought to be burnt. This is the moſt inferior court of 
criminal juriſdiction in the kingdom; though the ob- 


jects of its coerciun were eſteemed among the Romans 


of ſuch importance to the public, that they were com- 


mitted to the caie of {ome of their moſt dignified ma- 
giltrateg, the curule zdiles. BN 
II. There are a few other criminal courts of greater 
dignity than many of theſe, but of a more confined and 
partial juriſdiction; extending only to ſome particular 
places, which the royal favour, confirmed by a& of 
parliament, has diſtinguiſhed by the privilege of hav- 
ing peculiar courts of their own, for the puniſhment of 
crimes and miſdemeſnors ariſing within the bounds of 
their cognizance. Theſe, not being univerſally diſ- 
perſed, or of general uſe, as the former, but confined 


to one ſpot, as well as to a determinate ſpecies of cauſes 


may be denominated private or ſpecial courts of erimi- 
nal juriſdiction. i =. 
I ſpeak not here of eccleſiaſtical courts; which pu- 
niffi ſpiritual ſins, rather than temporal crimes, by pe- 
nance, contrition, and  excommunication, pro falute 
- anime; Oor,iihich is looked upon as equivalent to all 


the reſt, by a ſum of money to the officers of the court 


| * 4 Inſt. 273. 5 e. 1. 
See ſtat. 17 Car. II. c. 19. Bacon of Engliſh Gov. b. 
22 Car. II. c. 8. 23 Car. H,. 1. c. 8. 1 
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by way of commutation of penance. Of theſe we dif. 
courſed 1 in the preceding book *. I am 
now ſpeaking of ſuch courts as proceed according to 
the courſe of the common law ; which 1s a ſtranger to 
ſuch unaccountable barterings of public juſtice. | 
1. And, firſt, the court of the lord flewward, trea- 
furer, or comptroller of the king's houſbold', was inſti- 
tuted by ſtatute 3 Hen. VII. c. 14. to inquire of felony 
by any of the king's ſworn ſervants, in the checque 
roll of the houſhold, under the degree of a lord, in 
confed-rating, compaſſing, conſpiring, and imagining 
the death or deſtruction of the king, or any lord or 
other of his maj{eſty's privy council, or the lord ftew. - 
ard, treaſurer, or comptroller of the king's houſe. 
The inquiry, and trial thereupon, muſt be by a jury 
according to the courſe of the common law, conſiſting 
of twelve ſad men, (that ts, fober and diſcreet per- 
ſons) of the king's houſhold. 
2. The court of the /ord flewward of the king's 
houſbold, or (in his abſence) of the treaſurer, comp- 
troller, and ſteward of the mapſbalſca, was erected 
by ſtatute 23 Hen. VIII. c. 12. with a juriſdiction to 
inquire of, hear, and deterinine, all treaſons, miſpri- 
ſions of treaſon, murders, manſlaughters, bloodſhed, 
and other malicious ſtrikings; whereby blood ſhall be 
ſhed in, or within the limits, (that is, within two hun- 
dred feet from the gate) of any of the palaces. and 
| houſes of the king, or any other houſe where the royal 
_- ſhall abide. The proceedings are alſo by jury, 
th a grand and petit one, as at common law, taken 
cout of the officers and {worn ſervants of the king's 
houſhold. The form and ſolemnity of the procels, 
particularly with regard to the execution of the ſen- 
| tence for cutting off the hand, wich is part of the pu- 
* niſhment for ſhedding blood in the king's court, are 
very minutely ſet forth in the ſaid ſrttute 33 Hen. 
VIII. and the ſeveral officers of the ſervants of the 
houſhold in and about ſuch executions are deſcribed ; 
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from the ſerjeant of- the woad-yard, who furniſhes the 
e to the ſerjeant farrier, who brings hot 
| irons to ſear the ſtump. „„ | 

3- As in the preceding book we mentioned the 
courts of the two univerſities, or their chancellor's 
' courts, for the redreſs of civil injuries; it will not be 
improper now to add a ſhort word concerning the ju- 
riſdiction of their criminal courts, which is equally 
large and extenſive. The chancellor's court of Oxford 
(with which univerſity the author hath been chiefly 
. converſant, though probably that of Cambridge hath 
alſo a fimilar juriſdiction) hath authority to determine 
all cauſes of property, wherein a privileged perſon is 
one of the parties, except only cauſes of frechold; and 
alſo all criminal offences or miſdemeſnors under the 
degree of treaſon, felony, or mayliem. The prohibi- 
tion of meddling with frechold {till continues: but the 
trial of treaſon, felony, and mayhem, by a particular 
charter is committed to the univerſity juriſdiction in 
another court, namely, the court of the lord high ſtews 
ard of the univerſity. - | | 

For by the charter of 7 Jun, 2 Hen, IV. (confirm- 
ed, among the reſt, by the ſtatute 13 Eliz. c. 29.) 
cognizance is granted to the univzrlity of Oxford of al 
indictments of treaſons, inſurrections, felony, and may- 
hem, which ſhall be found in any of the king's courts 
againſt a ſcholar or privileged perſon ; and they are to 
be tried before the high tteward of the univerſity, or 
his deputy, who is to be nominated by the chancellor 
of the univerſity for the time being. But, when his 

office is called forth into action, ſueb high fteward muſt 
be approved by the lord high chancellor of England,; 
and a ſpecial commiſſion under the great ſeal is given to 
him, and others, to try the indictment then depending, 
according to the law of the land and the privileges of 
the ſaid univerfity. When therefore an indictment 
is found at the aſſiſcs, or cliewhere, againſt any ſcholar 
of the univerſity, or other privileged perſon, the vice- 
chancellor may claim the coguizance of it; and (when 
claimed in due time and manner) it ought to he al- 


L See Vol. III. pag. 83. 
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lowed him by the judges of aſſiſe: and then it comes to 
be tried in the high ſteward's court. But the indict- 
ment muſt fiiſt be ay by a grand jury, and then the 
cognizance claimed: for I take it 1 55 the high ſtew. 
— proceed originally ad inquirendum ; but only, 
after inqueſt in the common law courts, ad audiendum et 
determinandum. Much in the ſame manner, as, when 
a peer is to be tried in the court of the lord high ſtew. 
ard of Great Britain, the indictment muſt firſt be found 
at the aſſiſes, or in the court of king's bench, and then 
(in conſequence of a writ "of cer{iorari) tranſmitted to 
be Gnally heard and determined before his grace the lord 
high ſteward and the peers. 55 | 
| When the cognizance is ſo allowed, if the offence be 
inter minora crimina, or a miſdemeſnor only, it is tried 
in the chancellor's court by the ordinary judge. But if 
it be for treaſon, felony, or mayhem, it is then, and 
then only, to be determined before the high fteward, 
under the king's ſpecial commiſhon to try the ſame. 
The proceſs of the trial is this. The high ſteward iſſues 
one precept to the ſheriffſof the county, who thereupon | 
returns a panel of eighteen freeholders ; and another 
precept to the _—_ of the univerſity, who thereupon 
return a panel of eighteen matriculated laymen, 
% [aicos privilegio univerſitatis gaudentes :*? and by a jury 
formed de medierale, half of freeholders and half of ma- 
triculated perſons, is the indictment to be tried; and 
that in the Guildhall of the city of Oxford. Andit 
execution be neceſſary to be — Ox in conſequence of 
finding the party guilty, the ſheriff of the county muſt 
execute the univerſity proceſs ; to which he is annual- 
ty bound by an oath. 1 Teh +. oo 
I have been the more minute in deſcribing theſe pro- 
ceedings, as there has happily been no occaſion to re- 
duce them into practice for moge than a century paſt; 
nor will it perhaps ever be thought adviſeable to revive 
them: though it is not a right that merely reſts in ſcripii. 
or theory, but has formerly often been carried into exe. 
cution. There are many inſtances, one in the reign of 
queen Elizabeth, two in that of James the firſt, and two 
in that of Charles the firſt, where inditments for mur- 
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der have been challenged by the vice chancellor at the 
aſſiſes, and afterwards tried before the high ſteward by 
jury. The commiſſions under the great ſeal, the ſhe- 
hk and bedell's panels, and all the other proceedings 
on the trial of the ſeveral indictments, are ſtill extant in 
the archives of that univerſity. | 
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CHAPTER THE TWENTIETH. 
or SUMMARY CONVICTIONS. 


EE 


N E are next, according to the plan J have laid 
down, to take into conſideration the proceedings in the 
courts of criminal juriſdiction, in order to the puniſh- 
ment of offences. Theſe are plain, eaſy, and regular ; 
the law not admitting any fictions, as in civil cauſes, 

to take place where the life, the liberty, and the ſafety 
of the ſubje& are more immediately brought into jeo- 
b _ And theſe proceedings are diviſible into two 

inds; ſummary and regular of the former of which. 

I ſhall briefly ſpeak, before we enter upon the latter, 
| which will require a more thorough and particular exa- 
mination. | | 

By a ſummary proceeding I mean principally ſuch as 
is directed by ſeveral acts of parliament (for the com- 
mon law is a ſtranger to it, unleſs in the cafe of con- 
tempts) for the conviction of offenders, and the inflit- 
ing of certain penalties created by thoſe acts of parlia- 
ment. In theſe there is no intervention of a jury, but the 
accuſed is acquitted or condemned by the ſuffrage 

of ſuch perſon only, as the ſtatute has appointed for his 
judge. An inftitution deſigned profeſſedly for the great- 
er eaſe of the ſubject, by doing him ſpeedy juſtice, and 

Y not haraſſing the freeholders with frequent and tror- 

eſome attendances to try every minute offence, But 
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it has of late been ſo far extended, as if a check be not 
timely given, to threaten the diſuſe of our admirable 


and truly Engliſh trial by jury, unleſs only in capital 


caſes. For, ; 3 
I. Of this ſummary nature are all trials of offences 


and frauds contrary to the laws of the exciſe, and other 


branches of the revenue : which are to be inquired into 


and determined by the commiſſioners of the reſpectixe 
departments, or by juſtices of the peace in the country; 
_ officers, who are all of them appointed and removeable 


at the diſcretion of the crown. And though ſuch con- 


victions are abſolutely neceſſary for the due collection 
of the public money, and are a ſpecies of mercy to the 


delinquents, who would be ruined by the expenſe and 


delay of frequent proſecutions by action or indictment; 


and though ſuch has uſually been the conduZof the com- 
miſſioners, as ſeldom (if ever) to afford juſt grounds to 


complain of oppreſſion z yet when we again* con 


the various and almoſt innumerable branches of this re- 
venue; Which may be in their turns the ſubjects of 
fraud, or at leaſt complaints of fraud, and of courſe 
the objects of this ſummary and arbitrary juriſdiction; 
we ſhall find that the er of theſe officersof the crown 


over the property of the people is increaſed to a very 
formidable height. N 2 71 
II. Another branch of ſummary proceedings is that 


before juſtices of the peace, in order to inflict divers petty 
pecuniary mul&s, and corporal penalties, denounced 


by act of parliament for many diſorderly offences; ſuch 
as common ſwearing, drunkenneſs, vagrancy, idleneſs, 
and a vaſt variety of others, for which I muſt refer 
the ſtudent to the juſtice-books formerly cited*, and 
which uſed to be formerly puniſhed by the verdi& of a 
jury in the court-leet. This change in the adminiſtra- 


tion of juſtice hath however had ſome miſchievous ef- 


fets; as, 1. The almoſt entire diſuſe and contempt 
of the court-leet, and ſheriff*s tourn, the king's an- 
tient courts of common law, formerly much revered and 


get Vol. I. pag. 329, Cc. v Lambard and Burn, 
Vor. IV, = © „ 
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tenſive power of a juſtice of the peace, which even in 
the hands of men of honour is highly formidable, will 
be proſtituted to mean and ſcandalous purpoſes, to the 
low ends of ſelfiſh: ambition, avarice, or perſonal re- 
ſentment. And from theſe ill conſequences we may 

collect the prudent foreſight of our antient lawgivers, 
who ſuffered neither the property nor the puniſhment 
of the ſubject to be determined by the opinion of any 
ane or two men; and we may alſo obſerve the neceſ- 
ſity of not deviating any farther from our antient con- 
ſtitution, by ordaining ncw penalties ta be inflicted 
upon convictions. © ; | 

The proceſs of theſe ſummary conviftians, it muſt 

be owned, is extremely ſpeedy, Though the courts of 
common law have thrown in one check upon them, by 
making it neceſſary to ſummon the party accuſed before 


Ch. 20. Won. 3 


he is condemned. This is now held to | be an indif- 
nſable requifite* : though the juſtices long ſtruggle 

_— point; forgetting that rule of natural reaſon ex- 

preſſed by Seneca, 5 | | 
Nui ftatuit aliquid, parte inaudita alters, 

4 Aeguum licet flatuerit, haud gequas fuit.”? 

A rule, to which all municipal laws, that are founded 


on the principles of juſtice, have ſtrily conformed : 
the Roman law requiring a citation at the leaſt; and 


our own common law never ſuffering any fact (either 
| ervil or criminal) to be tried, till it has previouſly com- 


pelled an appearance by the party concerned. Aſter 


this ſummons, the magittrate, in ſummary PO | 


may go on to examine one or more witneſſes, as the 
tute may require, upon oath ; and then make his con- 
viction of t offente 

uſually iſſues his warrant, either to apprehend the of- 


fender, in cafe cdrporal pusiſiment is to be inflicted 


on him; or elſe to levy the penalty incurred, by dif- 
treſs and ſale of his goods, This is, in general, the 
method of ſummary- proceedings before a juſtiee or 
juſtices of the peace: but for particulars we muſt have 
recourſe to the ſeveral ſtatutes, which create the of- 
fence, or inflict the puniſhment : and which uſually 


| chalk out the method by which the offenders are to be 
convicted. Otherwiſe they fall of courſe under the ge- 


neral rule, and can only be convicted by indictment or 
information at the common la w-. Eh 


II. Te this head, ef funumary proceedings, we 


alſo be e referred the method, immemorially 

ufed by the ſuperior courts of juſtice, of puaiſhing con- 
_ by attachment, and the ſubſequent proceedings 

thereon. 


The contempts, that are thus puniſhed, are either 


red, which openly inſult or reſiſt the powers of the 
_ courts, or the perſons of the judges who prefide there; 
or elſe are conſequential, which (without {uch grofs in- 


dolence or direct oppoſition) plainly tend to create an 


alk. 181, 2 Lord Raym. 14. 
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r, in writing: upon which he 
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univerſal diſregard of their authority. The principal 
inſtances, of either ſort, that have been uſually* pu- 
niſhable by attachment, are chiefly of the following 
kinds. 1. Thoſe committed by inferior judges and 
magiſtrates : by acting unjuſtly, oppreſſively, or irre- 
gularly in adminiſtering thoſe portions of juſtice which 
are intruſted to their diſtribution ; or by diſobeying 
the king's writs iſſuing out of the ſuperior courts, by 
proceeding in a cauſe after it is put a ſtop to or re- 
moved by writ of prohibition, certiorari, error, ſuperſc- 
deas, and the like. For as the king's ſuperior courts 
(and eſpecially the court of king's Oy have a gene- 

ral ſuperintendence over all inferior juriſdictions, any 
corrupt or iniquitous practices of ſubordinate judges 
are contempts of that 33 authority, whoſe . 
duty it is to keep them within the bounds of juſtice, 
2. Thoſe committed by ſheriffs, bailiſſs, gaolers, and 
other officers of the court : by abuſing the proceſs of 
the law, or deceiving the parties, by any acts of op- 
preſſion, extortion, colluſive behaviour, or culpable 


neglect of duty. 3. Thoſe committed by attorneys + * 


and ſolicitors, who are alſo officers of the reſpective 
courts: by groſs inſtances of fraud and corruption, in- 
Juſtice to their clients, or other diſhoneſt practice. For 
the mal-praQtice of the officers reflects — diſhonour 
on their employers: and, if frequent or unpuniſhed, 
creates among the people a diſguſt againſt the courts 
themſelves. 4. Thoſe committed by jurymen, in col- 
lateral matters relating to the diſcharge of their office : 
ſuch as making default, when ſummoned ; refuſing to 
be ſworn, or to give any verdict ; eating or drinking 
without the leave of the court, and eſpecially at the 
colt of either party; and other miſbehaviours or irregu- 
larities of a ſimilar kind: but not in the mere exerciic 
of their judicial capacities, as by giving a falſe or er- 
roneous verdict. 5. Thoſe committed by witneſſes: 
by making default when ſummoned, refuſing to be 
{worn or examined, or prevaricating in their evidence 
when ſworn. 6. Thoſe committed by parties to an? 
ſuit or proceeding before the court: as by diſoþccicnce 


#2 Hawk. P. C. 142, Oc. 


— 
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to any rube or order, made in the progreſs of 2 cauſe ; 


by non-payment of coſts awarded by the court upon a 


motion; or by non-obſeryance of awards duly made by 
arbitrators or umpires, after having entered into a rule 
for ſubmitting to ſuch determination*. Indeed the at- 
tachment for moſt of this ſpecies of contempts, and 
epecially for non-payment of colts and nen-perfor-' 
mance of awards, is to be looked upon rather as a civil 
execution () for the benefit ofthe injured party; though 
carried on in the ſhape of a criminal procefs for a con- 
tempt of the authority of the court. And therefore it 
kath been held that ſuch contempts, and the procef3 
thereon, being properly the civil remedy of individuals 
for a private injury, are not releaſed or affected by a 


general act of pardon Cr). And, upon a fimilar prinei - 


ple, obedience to any rule of court may alſo by ſtatute 
10 Geo. III. c. 50. be enforced uuf any perſon hav- 
ing privilege of parhament by the proceſs of diſtreſs in- 
finite. 7. Thoſe committed by any other perſons under 
the degree of a peer: and. even by peers themſelves, 
when enormous and accompanied with violence, ſuch 
as forcible reſcous and the like' 3 or when they import 
a diſobedience to the king's great prerogative writs, of 
prohibition, habeas corpus*, and the reſt. Some of 
theſe contempts may ariſe in the face of the court ; as 
by rude and contumelious behaviour; by obſtinacy, 
perverfeneſs, or rication ; by breach of the 8 
or any wilful diſturbance whatſoever : others in the ab- 
fence of the party; as by diſobeying or treating with 
cifreſpect the king's writ, or the rules or proceſs of 
the court ; by perverting ſuch writ or proceſs to the 
pas of private malice, extortion, or injuſtice; by 


Judges, acting eir judicial capacity; by printing 


kalle accounts (or even true ones without Proper per- 
miſſion) of cauſes then depending in judgment; and by 
© See Vol. III. pag. 17. © © 4 Burr. 632. Lords Journ. 
Styl. 227. 2 Hack P. C. 7 Febr. s Jun. 1757. 
152. Cro. Jac. 419. Salk. 588. | 


2 a [Rex v. Stokes, Cowp. 136. Trin. term, 14 Geo. III. 


(r} [Rex v. Stokes, Mich. 23 Geo. I', K. B. cited in the 


above caſe.] | 1 
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any thing in ſhort that demonſtrates a groſs want vf 
that regard and reſpect, which when once courts of 
juſtice are deprived of, their authority (ſo neceſſary 
for the 2 order of the kingdom) is entirely loſt 
among the people. | | eh 
The proceſs of attachment, for theſe and the like 
coptempts, muſt neceſſarily be as antient as the laws 
' themſelves. For laws, without a competent authority 
to ſecure their adminiſtration from diſobedience and 
contempt, would be vain and nugatory. A power 
therefore in the ſupreme courts of juſtice to ſuppre!; 
ſuch contempts, by an m«nediate attachment of the 
offender, reſults "ian the firſt principles of judicial 
eſtabliſſiments, and muſt be an mfeparable attendant 
* cs every ſuperior tribunal. Accordingly we find it 
actually exerciſed, as carly as the annals of our law 
extend. And, though a very learned author“ ſecms 
inclinable to derive this proceſs from the ſtatute of 
Weſtm. 2. 13 Edw. I. c. 39. (which ordains, that in 
caſe the proceſs of the king's courts be ed by the 
power of any great man, the ſheriff ſhall chaſtiſe the 
reſiſters by impriſonment, * qua non deliberentur fine 
1 il ectalt praecepto domini reis: and if the ſheriff him- 
ſelf be reſiſted, he ſhall certify to the courts the names 
of the principal offenders, their aiders, conſcnters, com- 
manders, and favourers, and by a ſpecial writ judicial 
they ſhall be attached by their bodies to appear before 
the court, and if they be convicted thereof they ſhall be 
puniſhed at the king's pleaſure, without any interfer: 
ing by any other perſon whatſoever) yet he afterward: | 
more juſtly concludes, that it is a part of the /av of th: 
land ; and, as ſuch, is confirmed by the ſtatute of magud 
carta. f 
If the contempt be committedin theface of the court, 
the offender may be inſtantly apprehended and impr: 
ſoned, at the diſcretion of the judges', without any 
farther proof or examination. But in matters that 
ariſe at a diſtance, and of which the courts cannot have 
ſo perfect a knowledge, unleſs by the copfeſſion of the 
party or the teſlimony of others, if the judges upon . 
fidavit ſee ſufficient ground to ſuſpect that a contempt 


Cin. Hic. C. P. ck. 3. Iftaurdf, P. C. 53.6. 


% 
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has been committed, they either make a rule on, the 
ſuſpected party to ſhew cauſe why an attachment ſhould 
not iſſue againſt him; or, in very flagrant miſtances of 
contempt, the attachment iſſues in the firit inſtance” ; 
as it alſo does, if no ſufficient cauſe be ſhewn to diſ- 
charge, and thereupon the court confirms and makes 
"ſolute, the original rule. This proceſs of attachment 
is merely intended to bring the party into court: and, 
when there, he muſt either ſtand committed, or put in 
bail, in order to anſwer upon oath to ſuch interrogato- 
riet as ſhall be adminiſtered to him, for the better in- 
formation of the court with reſpe& to the circumſtances 
of the contempt. Theſe interrogatories are in the na- 
ture of a charge or accuſation, and muſt by the courſe 
of the court be exhibited within the firſt four days: 
and, if any of the interrogatories is improper, the de- 
fendant may refuſe to anſwer it, and move the court to 


| haye it ſtruck out“. If the party can clear himſelf 
upon oath, he is diſcharged ; but, if perjured, may be 
proſecuted for the perjury'. If he confeſſes the con- 


tempt, the court will proceed to correct him by ſine, or 
impriſonment, or both, and ſometimes by a corporal 


or infamous puniſhmentꝰ. If the contempt be of ſuch 


a nature, that, when the fact is once acknowledged, 


the court can receive no farther information by interro- 


gatories than it is already poſſeſſed of, (as in the caſe of 
a reſcous*) the defendant may be admitted to make ſuch 
ſimple acknowlegement, and receive his judgment, 
without anſwering to any interrogatories : but if he 


wilfully and obſtinately refuſes to anſwer, or anſwers 


in an evaſive manner, he is then clearly guilty of a 
high and repeated contempt, to be — oh the dif- 


cretion of the court. . 8 

It cannot have eſcaped the attention of the reader, 
that this method of making the defendant anſwer upon 
oath to a criminal charge, is not agreeable to the genius 


Styl. 277. | n 6 Mod. 73. : | 
| * Salk. 84. Stra. 185. 564. * Cro. Car. 146. 
ls Mod. 73. | | The king V. Elkins. M, 8 


Stra. 444. | Ceo, III. B. R. 
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of the common law in any other inſtance* ; and ſeems 
indeed to have been derived to the courts of king's 
bench and common pleas through the medium of the 
courts of equity. For the whale proceſs of the courts of 
equity, in the ſeveral ſtages of a cauſe, and finally to 
enforce their decrees, was till the introduction of ſequeſ- 
trations, in the nature of a proceſs of contempt ; ating 
only in perſonam and not in rem. And there, after the 
rty in contempt has anſwered the interrogatories, ſuch 
is anſwer may be contradicted and diſproved by aff 
davits of the adverſe party: whereas, in the courts of 
law, the admiſſion of the — to purge himfelf by oath 
is more favourable to his liberty, though perhaps not 
| leſs dangerous to his conſcience; for, if he clears him- 
ſelf by his anfwers, the complaint is totally diſmiſſed. 
And, with regard to this ſingular mode o trial, thus 
admitted in this one particular inſtance, I ſhall only for 
the preſent obſerve, that as the proceſs by attachment 
in general appears to be — antient', and has in 
more modern times been recognized, approved, and 
confirmed by ſeveral expreſs 45 of parhament*, fo the 
method of examining the delinquent himſelf upon oath, 
with regard to the contempt alledged, is at leaſt of as 
high antiquity, and by long and immemorial uſage is 
no become the law o | 


* See Vol III. pag. 100, 101. 10 W. III. c. 25. 12 Ann. ſt. 

© Yearb. 20 Hen. VI. 37. 22 2. c. 18. 5 335 
Edw. IV. 29. | ü M. ;Edw. IV rot, 75. c. r- 
Stat. 43 Eliz. c.6 f. 3. 13 ed in Raſt. Ent. 268. pl. 5. 
Car. I. fk. 2. c. 2. $49 & 


CHAPTER THE TWENT V. FIRST. 
or AR E 8 Y 8. 


N E are now to conſider the regular and ewe: 
method of proceeding in the courts of criminal juriſ- 
diction; which may be diſtributed under twelve gene- 


ral heads, following each other in a progreſſive order: 
"12. 1. Arreſt ; 2. Commitment, and bail; 3. Pro- 


ſecution; 4. Proceſs; 5. Arrangement, and its inci- 
dents ; 6, Plea, and iſſue; 7. Trial, and conviction; 
5. Clergy ; 9. Judgment, and its conſequences; 10. 
Reverſal of judgment ; 11. Reprieve, or pardon ; 12. 
Execution: all which will be diſcuſſed in the ſubſe- 
quent part of this book. 5 . 


Firſt then, of an arreſt : which is the bee | 


or reſtraining of one's perſon, inorder to be forthcoming 

to anſwer an alledged or ſuſpected crime. To this ar- 

reſt all perſons 8 are, without diſtinction, 

equally liable in all criminal caſes: but no man is to be 

arreſted, unleſs charged with ſuch a crime, as will at 
leaſt juſtify holding him to bail, when taken. And, in 

general, an arreſt may be made four ways: 1. By war- 
rant: 2. By an officer without warrant: 3. Bya private 

perſon alſo without warrant : 4. By an hue and cry. 
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1. A warrant may be granted in extraordinary caſes 
by the privy council, pd aa of ſtate* ; but ordi- 
narily by ;uftices of the peace. This they may do in 
any caſes where they have a juriſdiction over the of. 
fence ; in order to compel the perſon accuſed to appear 
before them* : for it would be abſurd to give them pow- 
er to examine an offender, unleſs they had alfo a power 
to compel him to attend, and ſubmit to ſuch examina- 
tion. d this extends undoubtedly to all treaſons, fe- 
lonies, and breaches of the peace; and alſo to all ſuch 
offences as they have power to puniſh by ſtatute. Sir 
Edward Coke indeed hath laid it down, that a juſtice 
of the peace cannot iſſue a warrant to a ad a fe- 
1on upon bare ſuſpicion ; no, not even til an indictment 
be actually found: and the contrary practice is by 
others held to be grounded rather upon connivance, 
than the expreſs + of law ; though now by long cuſ- 
tom eſtabliſhed. A doctrine which would in moſt ca- 
ſes give a looſe to felons to eſcape without puniſhment; 
and therefore Sir Matthew Hale hath combated it with 
invincible authority, 'and ſtrength of reaſon : maintain- 
ing, I. That a juſtice of peace hath 7 rhad to iſſue a 
warrant to apprehend a perſon accuſed of felony, though 
not yet indided; and, 2. That he may alſo iſſue a 
warrant to apprihend a perſon ſufpefed of felony, though 
the original ful picion be not in himſelf, but in the party 
that prays his warrant ; becauſe he is a competent judg: 
of the probability offered to him of ſuch ſuſpicion. But 
in both caſes it is fitting to examine upon oath the party 
requiring a warrant, as well to aſcertain that there is a 
fclonyor other crime actually committed, without which 
no warrant ſhould be granted; as alſo to prove the cauſe 
and probability of ſuſpecting the party, againſt whom 
the warrant is prayed . This warrant ought to be un- 
der the hand and ſeal of the juſtice, ſhould ſct forth the 
time and place of making, and the cauſe for which it is 
made, and ſhould be directed to the conſtable, or other 
Peace officer, (or, it may be, to any private perſon by 
name)) requiring himto bring the party either general 


« 1 Lord Raym. 65. | 4 2 Hawk. P. C. 84, 

e Hawk. N. G. ba. © x Hal. P. C. 358. 
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before any juſtice oſ the peace for the county, or only before 
the juſtice who granted it; the warrant in the latter cafe 
being called a ſpecial warrant". A general warrant to 
apprebend all perſons ſufpefted, without naming or 
particularly 2 cribing any perſon in ſpecial, is illegal 
and void for its uncertainty; for it is the duty of the 
magiſtrate, and ought not to be leſt to the offieer, to 
judge of the ground of ſuſpicion. And a warrant to ap- 

. all perſons, wy of a crime — 
is no legal warrant : bs he point, upon which its au- 
thority reſts, is a fa& to he decided on a ſubſequent trial; 
namely, whether the perſon apprehended thereupon be 
really guilty or net. It is therefore in fact no warrant at 
all; for it will not juſtify the officer who. acts under it“; 
whereas a warrant, properly penned, (even though the 
magiſtrate who ifſues it ſhould exceed his juriſdiction ) 
will, by ſtatute 24 Geo. II. c. 44. at all events indem- 

nify the officer, who exceutes the fame muniſterially, 
And, When a warrant is received by the officer, he is 
bound to execute it, ſo far as the juriſdiction of the ma- 
giſtrate and himſelf extends. A warrant from the chief, 
or other juſtice of the court of king's bench extends all 
aver the kingdom: and is fe d, or dated, England; 
not Oxford/bire, Berli, or other particular county. But 
the warraut af a juſtiee of the peace in one county, as 
Yorkſhire, muſt be backed, that ie, ſigned by a juſtice 


2 Hawk. PC. 85. 

it Hal. P. C. 580. 2 Hawk. 
P. C. 82. | 

* ApraQice had obtained in 
the ſecretaries office ever ſince 
the reſtoration, 
ſame clauſes in the acts for re- 
gulating the preſs, of iſſuing 
general warrants to take up 


(without naming any perfon in 


particular) the authors, printers. 


and 2 of ſuch obſcene 
or ſeditious libels, as were par- 
ticularly ſpecitied in the war- 
rant. 
in 1694, the ſame practice was 


madvertently continued, in 


ed. on 
Libel, its validity was diſputed ; 


III. B. R. 


en thoſe acts expired 


every ,reign and under every 
adminiſtration, except the four 
laſt years of queen Anne, down. 
to the year 1763; whenſucha 
warrant being iſſued to appre- 
hend the authors, printers, and 
bliſhers of a certain ſeditious 


and the warrant was adjudged 
by the whole court” of king's 
bench to be void, in the caſe of 
Money v. Leach. Tria. 3 Geo. 
After which the 
iſſuing of ſuch general warrants 
was declared illegal by a vote 
of the houſe of common. 
(Com, Journ. 22 Apr. 3766.) 
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of the peace in another, as Middleſex, beſore it can be 
executed there. Formerly, regularly ſpeaking, there 


ought to have been a freſh warrant in every freih coun- 


ty; but the practice of backing warrants had long pre. - 


vailed without law, and was at laſt authorized by ſta- 
tutes 23 Geo. II. c. 26. and 24 Geo. II. c. 55. And 
now, by ſtatute 13 Geo. III. c. 31. any warrant for 


rehending an Engliſh offender, who may have 


a 
** into Scotland, and vice verſa, may be endorſed 


and executed by the local magiſtrates, and the offender 


conveyed back to that part of the united kingdoms, in 
which ſuch offence was committed. | 


2. Arreſts by officers, without warrant, may be exe- 


_ cuted, 1. By a juſtice of the peace; who may himſelf 

apprehend, or cauſe to be apprehended, by word only, 
any perſon 1 felony or breach of the peace in 
his preſence'. 2. The ſheriff, and 3. The coroner, 
mayapprehend any felon within the county without war- 
rant. 4. The conſtable, of whoſe office we formerly 
ſpoke”, hath great original and inherent authority 
with regard to arreſts. He may, without warrant, ar- 


reſt any one for a breach of the peace, committed in his 


view, and carry him before a juſtice of the peace. And, 
in caſe of felony adually committed {s ), or a dangerous 
wounding whereby felony is like to enſue, he may upon 


probable ſuſpicion arreſt the felon; and for that purpoſe 


is authorized (as upon a juſtice's warrant) to break open 
doors, 'and even to kill the felon if he cannot otherwiſe 
be taken; and, if he or his aſſiſtants be killed in attempt- 
ing ſuch arreſt, it is murder in all concerned”. 5. 
Watchmen, either thoſe appointed by the ſtatute of 
Wincheſter, 13 Edw. I. c. 4. to keep watch and ward 
in all towns from ſunſetting to ſunriſing, or ſuch as are 
mere aſſiſtants to the conſtable, may virtute officit arreſt 
all offenders, and particularly night-walkers, and com- 
mit them to cuſtody till the morning. | 

11 Hal. P. C. 86. 22 Hal. P. C. 88-96. 

m See Vol. I. pag. 365. o Ibid. 98 Fe” 


pe 7 Un the caſe of Samuel againſt Payne and others, Dougl. 


345. it was adjudged in the K. B. that a peace Joe. may juſtify 
an arreſt on a reaſonable charge of felony, without a warrant, 


although it ſhould afterwards appear that no felony had been cen. 


mitted; but a private individual cannot. 
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Any private perſon (and a fortiori a peace officer) 
that is rad a wh any Goa — — is bound 
dy the law to arreſt the felon; on — of fine and im- 
priſonment, if he eſcapes through the negligence of the 
itanders-by *. And they may juſtify breaking open 
doors upon following ſuch felon : and if they Bill him, 
provided he cannot be otherwiſe taken, it is juſtifiable ; 
though if they are killed in endeavouring to make ſuch, 
__ it is murder%. Upon probable ſuſpicion alſo a 
private perſon may arreſt the Flow or other perſon ſo 
ſuſpeted"”. But he cannot juſtify breaking open doors 
to do it; and if either party kill the other in the at- 

tempt, it is manſlaughter, and no more. It is no 
more, becauſe there is no malicious deſign to kill: 
but it amounts to ſo much, becauſe it would be of 
moſt pernicious conſequence, if, under pretence of 
ſuſpecting felony, any private perſon might break 
open a houſe, or kill another; and alſo becauſe ſuch 
_ arreſt upon ſuſpicion is barely permitted by the law, 
and not enjoined, as in the caſe of thoſe who are preſent, 
when a felony is committed. 8 | | 
4. There is yet another ſpecies of arreſt, wherein 
both officers and private men are concerned, and that is 
upon an hue and cry raiſed upon a felony committed. 
An hue (from huer, to ſhout) and gry, hutefrum et cla- 
mor, is the old common law proceſs of purſuing, with 
horn and with voice, all felons, and ſuch as have dan- 
gerouſly wounded another', It is alſo mentioned by ſta- 
tute Weſtm. 1. 3 Edw. I. c. 9. and 4 Edw. I. de officio 
coronatoris, But the principal ſtatute, relative to this 
matter, is that of Wincheſter, 13 Edw. I. c. 1 & 4. 
which directs, that from thenceforth every country 
hall be ſo well kept, that immediately upon robberies 
and felonies committed, freſh ſuit ſhall be made from 
town to town, and from county to county; and that 
R hue and cry ſhall be raiſed upon the felons, and they 
that keep the town ſhall follow with hue and cry, with 


3 Hawk. P- ©. 34 - * 3 Hal. PC. 32, $4. | 
12 Hal F, ©:49. | t Bracton. J. 3. tr. 2. c. 1. $, 
tat. 30 Geo. II. c. 24. — Ss: ; >= 3 
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all the town and the towns near; and ſo hue and e 


ſhall be made from town to town, until they be taken 


and delivered to the ſheriff. And, that ſuch hue and 
cry may more eſiectually be made, the hundred is bound 
by the ſame ſtatute, c. 3. to anſwer for all robberics 
therein committed, unleſs they take the felon ; which 


is the foundation of an action againſt the hundred, in 


cafe of any loſs by robbery. By ſtatute 27 Eliz. c. 12. 
no hue and cry is ſufficient unleſs made with both iy 4 


men and footmen. And by ftatute 8 Geo. II. c. 16. 


the conſtable or like officer, refuſing or ne lecting to 
m: ke hue and cry, forfeits 5 /: and the whole vill or 
diſtrict is ſtill in ſtri ctneſs liable to be amerced, accord- 
ing to the law of Alfred, if any felony be committed 
herein and the felon eſcapes. An inſtitution, which 
hath long prevailed in many of the eaſtern countries, 
and hath in part been introduced even into the Mogul 
empire, about the beginning of the laſt century; 
_ which is faid to have effectually delivered that vaſt 
territory from the plague of robbers, by __— in ſome 
places the villages, in others the officers of juſtice, 
reſponſible for all the robberies committed within their 
reſpective diſtrictsꝰ. Hue and cry * may be raiſed 
either by precept of a juſtice of the peace, or by a 
ce officer, or by any private man that knows of a 
lony. The party raiſing it muſt acquaint the conſta- 
ble of the vill with all the circumſtances which he 
knows of the felony, and the perſon of the felon ; 
and thereupon the conſtable is to ſearch his own town, 
and raiſe all the neighbouring vills, and make purſuit 
with horſe and foot; and in the proſecution of ſuch 
hue and cry the conſtable and his attendants have the 
fame powers, protection, and indemnification, as if 
acting under the warrant of a juſtice of the peace. 
But if a man wantonly or maliciouſly raiſes an hue and 


cry, without cauſe, he ſhall be ſeverely puniſhed as a 


diſturber of the public peace ?. 
In order to encourage farther the apporhending of 
certain felons, rewards and immunities are beſtowed on 
ſuch as bring them to juſtice, by divers act of parliament. 


ves Vol. III. pag. 167. * 2 Hal. P. C. 10c—104. 
Mod. Un. Hiſt. vi. 383. Y 1 Hawk. P. C. 75+ 
vii. 156. 5 


The ſtatute 4 & 5 W. & M. c. 8. enacts, that ſuch as 
apprehend a highwayman, and proſecute him to con- 
viction, ſhall receive a reward of 4o/. from the public; 
to be paid to them (or, if killed in the endeavour to 
take him, their executors) by the ſheriff of the county; 
beſides the horſe, furniture, arms, money, and other 
goods taken upon the perſon of ſuch robber ; with a 
reſervation of the right of any perfon from whom the 
ſame may have been ſtolen : to which the ſtatute 8 Geo. 
II. c. 16. ſuperadds 100, to be paid by the hundred 
indemnified by ſuch taking. By Ratute 6 & 75 W. III. 
c. 17. and 15 Geo. II. c. 28. perſons n 
convicting any offender againſt thoſe ſtætutes, reſpecting 
the coinage, ſhall (in caſe the offence be treaſon or 
felony) receive a reward of forty pounds; or ten 
pounds, if it only amount to counterfeiting the copper 
coin. By ſtatute 10 & 11 W. III. c. 23. any perſon 
apprehending and proſecuting to conviction a felon 
guilty of burglary, houſe-breaking, horſeſtealing, or 
private larceny to the value of 5s. from any ſhop, 
ware-houſe, coach-houſe, or ſtable, ſhall be excuſed 
from all pariſh offices. And by ſtatute 5 Ann. c. 31. 
any 2 ſo apprehending and proſecuting a burglar, 
or felonious houſebreaker, (or, if killed in the attempt, 
his executors) ſhall be entitled to a reward of — 5 
By ſtatute 6 Geo. I. c. 23. perſons diſcovering, ap- 
prehending, and proſecuting to conviction, any perſon 
taking reward for helping others to their ſtolen goods, 
ſhall be entitled to forty pounds. By ſtatute 14 Geo. 
II. c. 6. explained by 15 Geo. II. c. 34. any perſon 
apprehending and proſecuting to — ſuch as 
ſteal, or kill with intent to ſteal, any ſheep or other 
cattle ſpecified in the latter of the ſaid acts, ſhall for 
every ſuch conviction receive a reward of ten pounds. 
Laſtly, by ſtatute 16 Geo. II. c. 15. and 8 Geo. III. 
c. 15. perſons diſcovering, apprehending, and con- 
victing, felons, and others being found at large during 
the term for which they are ordered to be tranſported, 
receive a reward of twenty pounds. 


EN 3 
* The ſtatutes 4 & 5 W. & M. c. 8.6 & 5 W. III. c. 19. and 
5 Ann. c. 31. (together with 3 Geo. I. c. 5. $. 4. which di- 
refts the — of 3 the ſherif's) are extended to 
ihe county palatine of Durham, by Stat. 14 Geo. III. c. 46. 
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CHAPTER THE TWENTY-SECOND. 


or COMMITMENT Ap BAIL, 


#4 


* HEN a delinquent is arreſted by any of the 
means mentioned in the preceding chapter, he ought 
regularly to be carried before a juſtice of the peace: 
and how he is there to be treated, I ſhall next ſhew, 
_ 1 chem 3 and 10 8 
i e juſtice, before whom etc ee a is brought, u - 
bound — Scow to examine the Circumſtances ef tlie” 
crime alleged: and to this end by ſtatute 2 & 3 Ph. & 
M. c. 10. he is to take in writing the examination of 
ſuch priſoner, and the information of thoſe who brin 
him: which, Mr. Lambard obſerves“, was the fi 
warrant given for the examination of a felon in the En- 
gliſh law. For, at the common law, nemo tenebatur 
prod-re Jerpſum and his fault was not to be wrung out 
of himſelf, but rather to be diſcovered by other means, 
and other men. If upon this inquiry it manifeſtly ap- 

; „either that no ſuch crime was committed, or that 
the ſuſpicion entertained of the priſoner was wholly 

8 in ſuch caſes only it is lawful totally to 

iſcharge him, Otherwiſe he muſt either be committed 
to priſon, or give bail; that is, put in ſecurities for bis 
appearance, to anſwer the charge againft him. This 

commitment therefore being only for fafe cuſtody, 
wherever bail will anſwer the ſame intention, it ought 
to be taken; as in moſt of the inferior crimes : but in 
ſelonies, and other offences of a capital nature, no ba: 


-— - a — oe. 2 EE RR no 


o Firenarch, b. 2. c. 7. See page 35% 
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can be a ſecurity equivalent to the actual cuſtody of the 
perſon. For what is there that a man may not be in - 
"duced to forfeit, to ſave his own life? and what ſatis- 
faction or indemnity is itto the public, to ſeize the ef- 
fects of them who have bailed a murderer, if the mur- 
derer himſelf be ſuffered to eſcape with impunity? 
Upon a principle ſimilar to which, the Athenian magi- 
ſtrates, when they took a ſolemn oath, never to keep a 
citizen in bonds that could give three ſureties of the ſame 
quality with himſelf, did it with an exception to ſuch as 
had embezzled the public money, or been guilty of 
treaſonable practices. What the nature of bail is, 
hath been ſhewn in the preceding book“, vis. a deli- 
very or bailment, of a perſon to his ſuretics, upon their 
giving (together with himſelf} ſufficient ſecurity for 
his appearance: he deny ſuppoſed to continue in their 
friendly cuſtody, inſtead of going to gaol. In civil 
caſes we have ſeen that every defendant is bailable; but 
in criminal matters it is otherwiſe. Let us therefore 
inquire, in what caſes the party accuſed ought, or 
ought not to be admitted to ba:l. i 
And, firſt, to refuſe or delay to bail any perſon bail- 
able, is an offence againſt the liberty of the ſubject, in 
any magiſtrate, by the common law”, as well as by the 
ſtatute Weſtm. 1. 3 Edw. I. c. 15. and the habeas cor- 
us act, 31 Car. II. c. 2. And, leſt the intention of 
the law ſhould be fruſtrated by the juſtices requiring 
bail to greater amount than the nature of the caſe de- 
mands, it is expreſsly declared by ſtatute 1 W. & M. 
|t, 2. c. 1. that exceſſive bail ought not to be required; 
though what bail ſhall be called exceſſive, mult be left 
to the courts, on conſidering the circumſtances of the 
caſe, to determine. And, on the other hand, if the 


magiſtrate takes inſufficient bail, he is liable to be fined, _ 


if the criminal doth not appear. Bail may be taken 
either in court, or in ſome particular caſes by the 
ſheriff, coroner, or other magiſtrate ; but moſt uſuall 
by the juſtices of the peace. Regularly, in all of- 
ces either againſt the common law or act of parlia- 


Pott. Antiq. b. 1. c. 18. © 2 Hawk. P. C. 90. 
* See Vol. III. pag. 299. i 8g, - | 
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ment, that are below felony, the offender ought to be 
admitted to bail, unleſs it be prohibited by ſome ſpe- 
cial act of parliament . In order therefore more pre- 
ciſely to aſcertain what offences are bailable, | 
Let us next ſee, who may not be admitted to bail, or 
| What offences are not bailable. And here I ſhall not 
. confiderany one of thoſe cafes in which bail is ouſted 
by ſtatute, from priſoners convicted of particular of. 
fences ; for then ſuch impriſonment without bail is part 
of their ſentence and puniſhment, But, where the im. 
priſonment is only for ſafe cuftody before the conviction, 
and not for puniſhment afterevards, in ſuch cafes 
bail is ouſted or taken away, wherever the offence is of 
a very enormous nature: for then the public is entitled 
to demand nothing 2 the higheſt ſecurity that 
can be given, viz. th&body of the accuſed ; in order 
to inſure that juſtice ſhall be done upon him, if guilty, 
Such perſons therefore, as the author of the mirror ob · 
ſerves*, have no other fureties but the four walls of the 
y- By the antient common law, before“ and 
nce the conqueſt, all felonies were bailahle, til 
murder was excepted by ſtatute: fo that perſons 
might be admitted to bail before conviction almoſt in 
every caſe. But the ſtatute Weſtm. 1. 3 Edw. I. c. 
15. takes away the power of bailing in treaſon, and 
in divers inſtances of felony. The ftatutes 23 Hen. 
VI. C. Os and 4k & 2 Ph. & Mar. C. 13. give farther 
regulations in this matter; and upon the whole we 
may collect“, that no juſtice of the peace can bail, 
I. Upon an accuſation of treaſon; nor, 2. Of mur 
der: nor, 3. In caſe of manſlaughter, if the priſoner 
be clearly the flayer, and not barely ſuſpected to be ſo; 


or, if any indictment be found againft him: nor, 4. 


Such as, being committed for felony, have broken pri- 
ſon : becauſe it not anly carries a preſumption of guilt, 
but is alſo ſuperadding one felony to another : 5 
Perſons outlawed : 6. Such as have abjured t 

realm: 7. Approvers, of whom we ſhall ſpeak in a 


12 Hal. P. C. 127. fer plegior dimittl, praeterguam in 
* 2 Inſt. 189. h * (Glanv. J. 14. . 1.) 


Tc. 3. F. 24. placito de homicidio, ubi ad terror 
I, In omnibus placitis » lnſt. 1 2 Hal. P. C. 12g: 


dania [uct ccrrſatus 
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ſubſequent chapter, and perſons. by them accuſed 2 8. 


Perſons taken with the mainour, or in the fact of fe- 
lony: 9. Perſons charged with arſon: 10. Excom- 
municated perſons, taken by writ de excommunicato ca- 

all which are clearly not admiſſible to bail by 
the W Others are of a dubious nature, as, 11. 
Thieves openly defamed and known: 12. Perſons 


charged with other * nies, or manifeſt and enormous 


offences, not bein good fame ; and, 13. Acceſ- 
ſories to felony, 32 
utation. Theſe ſeem to be in the diſcretion of the 
ices, whether bailable or not. The laſt claſs are 
ſuch as muft be batted upon offeriog | ſufficient ſmety ; 
as, 14 erſons of fame, cha rged with à bare 
fulpicton of a ay ter, or other 1 « £1 th homicide : 
15. Such phy gy ing charged with petit larcen 
or 0p felony, not before ſpecified : or, 16. Wit 
g. acceſſo to any felon 54 Laſtly, it is agreed that 
wy mary of king's _ tor any judge thereof in 
time of vacation). may bail for any crime whatſoeyer, 
be it treaſon", murder, or any other offence, accord- 
ing to the circumſtance of the caſe. And herein the 
wildom of the law is very manifeſt. To allow bail to 
de taken commonly for ſuch enormous crimes,, would 
greatly tend to elude the public juſtice : and yet there 
are caſes, though they rarely happen, in which it 
would be hard and unjuſt to confine a man in priſon, 
2 accuſed even of the greateſt offence, The hau 
erefore provided one court, and only ane, which 


has a diſcretionary power of bailing in any caſe; except 


vnly, even to this high juriſdiction, and of courſe to all 
inferior ones, ſuch perſons as are n e by either 


2 Inſt. 789. Latch. 32. Vaygh. 157. Comb. 11I. 256. 
. Dig. 498. 


i Skit. 683. Salk. 10g. Stra. 911. 1 Chyityns Di 49 
* In the reign of — F Elizabeth' it , h 


Privy council. (1 Anderſ. 298.) 
. omnibus placitis de felonia folet atcuſalur per Mlegias dimitti, 
| Fracterguam mm placito de bomicidio, (Glanv. I. 14. c. 1 J Sciondum 


tamen quod, in hoc placito, - — a accuſutus N dimitti, wifi 
* bid, 6. 4 x | 
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opinion of the N that no court could bail upon a com- 
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honſe of parliament, ſo long as the ſeſſion laſts or 


fuch as are committed for contempts by any of the 
| king's ſuperior courts of juſtio@#- + 7-7 
Upon the whole, if the offence be not bailable, or 


the party cannot find bail, he i to be committed to the 
county paol by the mitiimax of the juſtice, or warrant 


under his hand and ſeal, containing the cauſe of his 
commitment; there ta ;abide” tilt dehjvered by due 
courſe of law. But this impriſonment, as has been 
faid, is only for ſafe cuſtody, and not for puniſhment : 
therefore, in this dubious interval between the com- 


mitment and trial, a priſoner ought to be uſed- with 


the utmoſt — and neither be loaded with 
needleſs fetters, or ſubjected to other hardſhips than 


ſuch as are abſolutely requiſite for the purpoſe of con- 


Gnement only; though, what are ſo requiſite, mult 
too often be left to the diſcretion of the gaolers ; who 
| frequently a mercileſs race of men, and, by being 


tender ſenſation. Yet the law {as formerly held) 


are 
eonverſant in ſcenes of miſery, ſteeled againit 10 | 


would not juſtify them in fettering a priſoner, unleſs 


where he was unruly, or had attempted to eſcape*; 
this being the humane langage of our antient lawgivers', 
* cuſtodes poenam /ibi commiſſorum non augeant, nec eos. 
« t ; fed omni ſaevitia remota, pietategue adhibita 
1 zudecia debite exequantur.” 


* Staundl. P. C. 73. 5. 4 Inſt. 381. | 3 Inſt, 34» 
*2 Hal. P. C. az. let. I. by c. 26. 
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CHAPTER THE TWENTY-THIRD. 
"2. THE SEVER A L MODES or 
_ PROSECUTION. 


Tus next ſtep towards the puniſhment of offenders 
is their proſecution, or the manner of their formal ac- 
cuſation. And this is either upon a previous finding 
of the fact by an inqueſt or grand jury; or without 
ſuch previous finding. The former way is either by 
 freſentment, or intiftment.. EY | 
I. A preſentment, generally taken, is a very compre- 
benſive term; including not only preſentments proper 

h ſo called, but alſo inquiſitions of office, and indict- 
ments by a grand jury. A preſentment, property 
ſpeaking, is the notice taken by a grand jery of an 
offence from their own knowledge or obſervat:on , 
without any bill of indictment laid before them at the 
ſuit of the king. As, the preſentment of a nuſance, a 
libel, and the like ; upon which the officer of the court 
muſt afterwards frame an indiment *, before the party . 
preſented can be put to anſwer it. An inquiſition of 
office is the act of a jury, ſummoned by the proper 
officer to inquire of matters relating to the crown, 
upon evidence laid before them. Some of theſe are in 
themſelves convictions, and cannot afterwards be tra- 
verſed or denied; and therefore the inqueſt, or jury, 
ought to hear all that can be alleged on both ſides. 
Of this nature all are inquiſitions of felo de /e ; of 
flight in perſons accuſed of felony ; of deodands, and 
the like; and preſentments of petty offences in the 
ſheriff's tourn or court-leet, — the preſidin 
officer may ſet a fine. Other inquiſitions may be af- 
terwards traverſed and examined; as particularly the 
coroner's inquiſition of the death of a man, when it 
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finds any one guilty of homicide : for in ſuch caſes the 
offender ſo preſented maſt be arraigned _ this in- 
tition, and may di the truth it; which 
brings it to a kind of indictment, the moſt uſual and 
effectual means of proſecution, and into which we will 
.therefore inquire a little more minutely. 
II. An indidment is a written accuſation of one or 
more perſons of a crime or miſdemeſnor, preferred to, 
and 88 upon oath by, a grand jury. To this end 
the ſheriff of every county is bound to return to every 
ſeſſion of the peace, and every commiſſion of oyer and 
terminer, and of general gaol delivery, twenty four good 
and lawful men of the county, ſome out of every hun- 
dred, to inquire, preſent, do, and execute all thoſe 
things, which on the part of our lord the king ſhall 
then and there be commanded them %. They ought to 
de freeholders, but to what amount is uncertain *: 
which ſeems to be caſus omiſſur, and as proper to be 


ſupplied by the le,; [ature as the cualifications of the 


petit jury ; which were formerly equally vague and 
uncertain, but are now ſettled by ſeveral acts of par- 
lament. However, they are uſually gentlemen of the 
beſt figure in the county. As many as appear upon 
this panel are ſworn upon the grand jury, to the 
amount of twelve at the leaſt, and not more than 
twenty-three ; that twelve may be a A Which 
number, as well as the conſtitution itſelf, we find ex- 
actly deſcribed, fo early as the laws of king Ethelred*. 
« Exeant ſentores duodecim thani, et praefetius cum eis, 
et jurent ſuper ſandtuarium quod cis in manus datur, 
% quod nolint ullum innocentem accuſare, nec aliquem nos 
« um celare.” In the time of king Richard the ff 
(according to Hoveden) the proceſs of electing the 
nd jury, ordained by that prince, was as follows: 
ur knights were to be taken from the county at large, 
_ who choſe two more out of every hundred; which two 
aſſociated to themſelves ten other principal freemen, and 
thoſe twelve were to anſwer concerning all particulars 
relating to their own diſtrict. This number was proba- 
bly found too large and inconvenient _; but the traces of 
this inſtitutiom ſtill remain, in that ſome of the jury 


Ng See appendix. & 1. e Tbid. 157. | 
© 2 Hal f. C354 Wilk. LL. Arn. Sax. 117. 
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«muſt be ſummoned aut of every hundred. This 
jury are previouſiy ĩaſtructed in the articles of their 


inquiry, by a charge from the judge who preſides upon 


the bench. They then withdraw, to ſit and receive 
indictments, which are preferred to them in the name 
of the king, but at the ſuit of auy private proſecutor; 
and they are only to hear evidence on behalf of the 

roſecution: for the finding of an indictment is only 
in the nature of an inquiry or accuſation, which is 
afterwards to be tried and determined; and the grand 
jury are only to inquire upon their oaths, whether 


there be ſufficient cauſe to call upon the party to an- 


ſwer it. A grand jury bowever ought to be thorough- 
4 of the truth of an indictment, ſo far as 
t 


ir evidence goes; and not to reſt ſatisfied merely 


with remote probabilities ; a doctrine, that might be 
applied to very oppreſſive purpoſes * 
The grand jury are ſworn to inquire, only for the 
body of the county, pro corpore comitatus 5 and therefore 
they cannot 8 inquire of a fact done out of that 
county for which they are ſworn, unleſs, particularly 
enabled by act of parliament. And to ſo high a nicety 
vas this matter antiently carried, that where a man was 
wounded in one county, and died in another, the offen- 
der was at common law indictable in neither, becauſe 


no complete act of felony was done in any one of them: 


but by ſtatute 2 & 3 Edw. VI. c. 24. he is now in- 
dictable in the county where the party died. And, by 


ſtatute 2 Geo. II. c. 21. if the ſtroke or poiſoning be 
in England, and the death u the ſea or out of 
England; or vice verſa; the offenders and their acceſ- 
ſories may be indicted in the county where either the 


death, poiſoning, or ſtroke ſhall happen. And ſo in 


ſome other caſes: as particularly, where treaſon is 
committed out of the realm, it may be inquired of in 
any county within the realm, as the king ſhall direct, 


in purſuance of ſtatutes 26 Hen. VIII. c. 13. 33 


Hen. VIII. c. 23. 35 Hen. VIII. c. 2. and 5 & 6 
Edw. VI. c. 11. And counterfeiters, waſhers, or mi- 
niſhers of the current coin, together with all manner 
of felons and their acceſſories, may by ſtatute 26 Hen. 
VIII. c. 6. (confirmed and explained by 34 and 35 


s State Trials. IV. 183. 
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| Hen. VIII. c. 26. f. 75, 76.) be indifted and tried 

| for thoſe offences, if committed in any part of Wales, 

| ee ofa Part gpo” monbr 

= the next adjoining county of where the 
| Kings writ — : that 18, at preſent in the county 
of Hereford or Salop; and not, as it ſhould ſeem, 
in the county of Cheſter or Monmouth : the one being 

a county palatine where the king's writ did not run, 

and the other a part of Wales, in 26 Hen. VIII. 

Murders alſo, whether committed in England or in 

foreign parts *, may by virtue of the ftatute 33 Hen. 

VIII. c. 23. be inquired of and tried by the king': 

22 commiſſion in any ſhire or m_ in the king- 
m. By ſtatute 10 & 11 W. III. c. 25. all robbe- 

ries and other capital crimes, committed in Newfound- 

and, may be inquired of and tried in any county in 

England. Offences againſt the black act, 9 Geo. I. 

c. 22. may be inquired of and tried in any county of 
England, at the option of the proſecutor '. So telo- 
nies in deſtroying turnpikes, or works upon navigable 
rivers, erected by authority of parliament, may by 
ſtatutes '8$ Geo. II. c. 20. and 13 Geo. III. c. 84. be 

inquired of and tried in any adjacent county. By 
ſtatute 26 Geo. II. c. 19. plundering or ſtealing from 
any veſſel in diſtreſs or wrecked, or e any ſhip 
contrary to 12 Ann. ſt. 2. c. 186, may be proſecuted 

„ either in the county where the fact is committed, or in 

4 any county next adjoining ; and if committed in Wales, 

: then in the next adjoining Engliſh county: by which 

is underſtood to be meant ſuch Engliſh county as, by 
the ſtatute 26 Hen. VIII. above-mentioned, had be- 

4 fore a concurrent juriſdiction with the great ſeſſions of 

-z felopies committed in Wales.” 7 committed 


\ 
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= 1 Ari $23, # Mod 134 1 So held by all the judges, f. 
14 i 8See Hardr. 666. 11 Geo. Ill. in the caſe of Rich- 
K * wr caſe, at the old bai- ard Mortis on a cafe referred 
| _ . 1720. Roache's from the old bailey. 
4 Dec. 1775. er gee page 24. | 
| * At Shrewſbury ſummer aſſiſes, 1774, Parry and Roberts 
| . were convicted of plundering a veſſel which was wrecked on 
the coaſt of Angleſey. It was moved in arreſt of judgment, 
that Cheſter and not Salop was the next adjoining Engliſh 
county. But all the judges [in Mich. 15 Geo. III.] held the 
proſecution to be — | 
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the realm, in burning ar deſtroying the King's ſhipes 
ki zines, or ſtqres, may by ſtatute 12 Geo, III. e. 
3 inquired bf and tried in any county r 
or in the place where the olfence is committed, By ſta- 
tute 13 III. c. 6g: miſdemeſnors committed in 
India my be tried upon infortnat ion or indictment in the 
court of king's bench in England; and a mode is marked 
out for examining witneſſes by commiſſion, and tranſ- 
mitting their depoſitions to the court. But, in general, 
ell offences muſt be inquired into as well as tried in the 
county where the fact is committed. Yet if lareiny be 
committed in one county, and the goods carried into 
another, the offender may be indicted in either; for the 
offence is complete in both'. Or, he may be indicted 
in England for larciny in Scotland, and carrying the 
goods with him into Eagland, or vice verſa ; or for 
receiving in one of the united kingdoms goods that 
have been ſtolen in another?. © But for robbery, bur- 
„and the like, he can only be indicted where the 
& was actually committed: for though the ing 
away and keeping of the ou 1s a continuation of the 
original taking, and is therefore larciny in the ſecond 
county, yet it is not a robbery or burglary in that juriſ- 
dition. And if a perſon be indicted in one county for lar- 
ciny of goods originally taken in another, and be thereo 
convicted or ſtands mute, he ſhall not be admitted to his 
clergy: provided the originaltakingbeattended with ſuch 
circumſtances, as would have ouſted him of his clergy by 
virtue of any ſtatute made previous to the year 1691% 
When the grand- j ve heard the evidence, if 
they think it a a accuſation, they uſed formerly 
to endorſe on the back of the bill, . x 3˙ or, 
we know nothing of it; intimating, that tho 
facts might poſſibly be true, that truth did not appear 
to them: but now, they aſſert in Engliſh, more abſo- 
lutely, © not a true bill; or (which is the better way) 
*not found; and then the party is diſcharged. without 
farther anſwer. But a freſh bill may afterwards be pre- 
ferred to a ſubſequent grand jury. If they are — \ 
| hed of the truth of the accuſation, they then endorſe 
*1 Hal P. C. 507. 4 Stat 25 Hen, VIII. c. 3. 


stat 13 Geo, Il. c. 31. 3 W. & XI. c. 9. 
8 at 7 4 | | 
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upon it, a true bill; antiently, Zilla vera. The 
indictment is t en ſaid to be found, and the party ſtandz 
indicted. But to finda bill, there muſt ** twelre 
of the jury agree: for ſo tender is the law of England 
of the lives of the ſubjects, that no man can be con. 
victed at the ſuit of the king of any capital offence, un. 
Teſs by the unanjmous voice of twenty-four of his equal; 
and neighbours: that is, by twelve at leaſt of the grand 
gury, in the firſt place, aſſenting to the accuſation; and 
afterwards, by the whole petit jury, of twelve more, 
 _ AHnding him guilty upon his trial. But if twelve of the 
grand j ent, it is a good preſentment, though 
ſome of the reſt diſagree”. And the indictment, when 

ſo found, is publicly delivered into court. 
Indictments muſt have a preciſe and ſufficient cer- 
tainty. By ſtatute 1 Hen. V. c. 5. all indictments mult 
et forth the chriſtian name, firname, and addition of the 
Rate and degree, myſtery, town, or place, and the coun- 
ty of the offender: rc all this to identify his per/on, 
The time, the place, are alſo to be aſcertained, by nam- 
ing the ny; and townſhip, in which the fact was com. 
mitted: though a miſtake in theſe points is in general 
not held to be material, provided the time be hic rev 
"ous to the finding of the indictment, and the = to 
be within the juriſdiction of the court; unleſs where the 
place is laid, not merely as a venue, but as part of the 
dieſcription of the fact'. But ſometimes the time may 
be very material, where there is any limitation in point 
of time aſſigned for the proſecution of offenders: as by 
the ſtatute 7 Will. III. c. 3. which enacts, that no pro- 
ſeeution ſhall be had for any of the treaſons or miſpriſ- 
ons therein -· mentioned (except anaffaſſinationdelignedor 
attempted on the perſon of the king) unleſs the bill of 
indictment be found within three years after the offence 
committed: and, in caſe of murder, the time of tie 
death muſt . be laid within a year and a day after the 
mortal ſtroke was given. The offence itſelf muſt 
Alſo be ſet forth with clearneſs and certainty ; and 
in ſome crimes particular words of art muſt be 
-uſed, which are ſo appropriated by the law to &- 
preſs the preciſe idea which it entertains of the 

"2 Hal P. C. 161. Foſt. 249. 
* 2 Hawk. P. C. 435. . 
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* offence, that no other words, however . nonymous they 


may ſeem, are A of doing it. Thus, in treaſon, 
laid to be done, © treaſonably, and 


the fats mult be 
« againft his allegiance”? antiently,“ 382 et conira 
I geanliæ ſue debitum : elſe the indictment is void. 
In indictments for murder, it is neceſſary to ſay that 
the party indicted, ”* murdered,” not * killed” or 


« few,” the other; which till the late ſtatute was ex- 


preſſed in Latin by the word “ murdravit*.” In all 
indictments for felonies, the adverb “ feloniouſſy, felo- 
« nice,” muſt be uſed ; and for burglaries alſo, „ur- 
« gariter, or in Engliſh, „ burglariouſſy: and all 


theſe to aſcertain the intent. In rapes, the word 
« rapuit,”” or raviſhed,” is neceſſary, and muſt not be 
expreſſed by any periphraſis ; in order to render the 


crime certain, So in larcinies alſo, the words, felo- 
® nice cepit et aſportavit, feloniouſly took and carried 
« away,” are neceſſary to every indictment; for theſe 


only can expreſs the very offence. Alſo in indictments 


for murder, the _ and depth of the wound ſhould 
in general be expreſſed, in order that it may appear to 
the court to have been of a mortal nature : but if it 
goes through the body, then its dimenſions are imma- 
terial, for that is apparently ſufficient to have been the 
cauſe of the death. Alſo, where a limb, or the like, 
is abſolutely cut off, there ſuch deſcription is impoſ- 
ſible . Laſtly, in indiQments the value of the thing 
which is the ſubject or inſtrument of the offence, mu 
{cmetimes be expreſſed. In indictments for larcinies 
this is neceſſary, that it may appear whether it be grand 
or 228 lareiny; and whether entitled or not te 
the 
ceſſary; as the wezpon with which it is committed, is 
forfeited to the king as a deodand. Gs 
The 8 methods of proſecution are without 
any previous finding by a jury, to ſix the authoritative 
ſtamp of veriſimilitude upon the accuſation. One of 
theſe, by the common law, was when a thief was taken 
with the mainour, that is, with the thing ſtolen upon 
him, in manu. For he might, when ſo detected fa- 
grante delido, be brought into court, arraigned, and 
tried, without indictment: as by the Daniſh law he 
See Vol. III. page 321. \- 5 ep 13%. 
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might be taken and ha upon the ſpot, without 
tion or trial”, Ba t W was taken 
away by ſeveral ſtatutes in the reign of Edward the 
thirdꝰ: though in Scotland a ſimilar proceſs remains to 
this day”. So that the only ſpecies of procceding at 
the ſuit of the king, without a previous iudictment or 
preſentment by a grand jury, now ſeems to be that of 
inſormatton. 55 
III. Informations are of two ſorts; firſt, thoſe which 
are partly at the ſuit of the king, and partly at that of 
a ſubject ; and ſecondly, ſuch as are only in the name 
of the king. The former are uſually brought upon 
penal ſtatutes, which inflict a penalty upon conviction 
of the offender, one part to the uſe of the king, and 
another to the uſe of the informer; and are a ſort of 
| = tam actions, (the nature of which was explained in a 
| ormer volume“) only carried on by a criminal inſtead 
of a civil proceſs : upon which I ſhall therefore only 
obſerve, that by the ſtatute 3! Eliz. c. 5. no proſecuti- 
on upon any penal ſtatute, the ſuit and fit whereof 
are limited in part to the king and in part to the proſe- 
eutor, can be brought by any common informer after 
one year is expired ſince the commiſſion of the of. 
fence ; nor on behalf of the crown after the lapſe of 
two years longer; nor, where the forfeiture is orig 
nally given oy to the king, can ſuch proſecution 
had Ker the expiration of two years from the commil- 
fion of the offence. . 1 
The informations, that are exhibited in the name of 
the king. alone, are alſo of two kinds: firſt, thoſe 
which are truly and properly his own ſuits, and filed ex 
©  efficio by his own immediate officer, the attorney-gene- 
ral : ſecondly, thoſe in which, though the king 1s the 
nominal dan yet it is at the relation of ſome 
private perſon or common informer : and they are filed 
by the king's coroner and attorney in the court of 
king's bench, uſually called the maſter of the crown- 
office, who is for this purpoſe the ſtanding officer of 
the public. The objects of the king's own proſecutt 
ons, filed ex officis by his own attorney general, are 
properly ſuch enormous miſdemeſnors, as peculiarly 
cStiernh. de jure Sucon. J. 3. c. 5. Y Lord Kayms. I. 331. 
* 2 Hal P. C. 149. See Vol. III. pag. 162. 
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tend to diſturb or endanger his government, or to mo- 
l-| or affront him in the 2 diſcharge of his royal 
functions. For offences ſo high and dangerous, in the 
would be fatal, the law has given to the crown the 
power of an immediate proſecution, without waiting 


which power, thus neceſſary, not only to the eaſe and 
ſafety, but even to the very exiftence of the-executiye 


of 
made for the due preſervation of a | 
objects of the other ſpecies. of taformations, filed by 
the maiter of the crown-office upon the complaint or 
relation of a private ſubject, are any groſs and notori- 
ous 8 
immoralities of an atrocious kind, not peculiarly 
tending to diſturb the government (for thoſe are left to 
the care of the attorney · general) but which, on account 


Engliſh conſtitution; wherein provifieg is wiſtly 


moſt public animadverſion. And when an informa- 
tion is filed, either thus, or by the attorney general ex 


where the offence ariſes : after which, it the defendant 
be found guilty, the court muſt be reſorted to for his 
puniſhment. a 6 1 
There can be no doubt but that this mode of proſe- 
cution, by information (or ſug geſtion) filed on record 
by the king's attorne -general, or by his coroner or 
maſter of the „ in the court of as + bench, 
is as antient as the common law itſelf”, | 
king was bound to proſecute, or at leaſt to lend the 
ſanction of his name to a proſecutor, whenever a 
grand jury informed. him upon thetr oaths that there 
was a ſufficient ground for inſtituting a criminal ſuit ; 
ſo, when theſe i | 
ſufficiently aſſured that a man had committed a groſs 
miſdemeſnor, either perſonally againſt the king or his 
government, or againſt the public peace and good or- 
der, they were at liberty, without waiting for any far- 
ther intelligence, to convey that information to the 
eourt of king's bench by a ſuggeſtion on record, and te 


U Hawk. P. G, 266. 5 I Show, 11 
LE 


puniſhment or prevention of which a moment's delay 

for any previous application to any other tribunal : 5 

"IE, was originally reſerved in the great plan 
t 


its parts. The 


nors, riots, batteries, libels, and other 
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of their magnitude 3 example, deſerve the 


icio, it muſt be tried by a petit jury of the county 


or as the 


s immediate officers were otherwiſe 
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carry on the proſecution in his majeſty's name. But 
theſ — (of every kind) — conſined by the 
conſtitutional law ta mere miſdemeſnors only: for, 
wherever any capital offence is charged, the ſame law 
requires that the accuſation be warranted by the oath 
of twelve men, before the party ſhall be put to anſwer 
it. And, as to thoſe offences, in which information 
were allowed as well as indiftments, ſo long as they 
were confined to this high and reſpectable juriſdiction, 
and were carried on in a one they. 29g Samy in 
his majeſty's court of king's bench, the ſubject had 
no rea ſon to complain. The ſame notice was given, the 
ſame proceſs was iſſued, the ſame pleas were allowed, 
the ſame trial by jury was had, the ſame judgment was 
given by the ſame judges, as if the proſecution had 
rigl "Agr by indictment. But when the ſtatute z 
- Hen. VII. c. 1. had extended the juriſdiction of the 
court of ſtar- chamber, the members of which were the 
ws of the law, the fact, and the penalty; and 
when the ſtatute 11 Hen. VII. c. 3. had permitted in- 
formations to be brought by = informer upon any 
penal ſtatute, not extending to hfe or member, at the 
aſſiſes or before the juſtices of the peace, who were 
to hear and determine the fame ing to their own 
diſcretion ; then it was, that the l and orderly 
juriſdiction of the court of king's bench fell into diſuſe 
and oblivion, and Empſon and Dudley {the wicked 
inſtruments of king Henry VII.) by hunting out obſo- 
lete penalties, and this t ical mode of proſecution, 
_Fith other oppreſſive 1 continually haraſſed 
he ſubject and ſhamefully enriched the crown. The 
ter of theſe acts was ſoon indeed 1 by ſtatute 
I ũ Hen. VIII. c. 6. but the court of ſtar- chamber con- 
tinued in high vigour, and daily increafing its autho- 
rity, for more than a century longer; till finally abo. 
' liſhed by ſtatute 16 Car. I. c. 10. | 
Upon this diſſolution the old common law* auth 
*. rity of the court of king's bench, as the cuffos morun 
of the nation, being found neceſſary to refide ſome. 
where for the peace and good government of the king: 


1 And. 157. 5 Med. 46. 
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dom, was again revived in practice. And it is ob- 
fervable, that, in the fame act of parliament, which 
aboliſhed the court of ſtar- chamber, a conviction by 
information is expreſsly reckoned up as one of the lega 
modes of conviction of ſuch perſons, as ſhould offend a 
third time againlt the proviſions of that ſtatute*.. It is 
true, fir Matthew Hale, who preſided in this court ſoon 
after the time of ſuch revival, is ſaid ® to have been no 
friend to this method of proſecution: and, if fo, the 
reaſon of ſuch his diſlike was probably the ill uſe, which 
the maſter of the crown-office then made of his autho- 
rity, by permitting the ſubject to be haraſſed with 
vexatious informations, whenever applied to by any 
malicious or revengeful proſecutor ; rather than Is 
doubt of their legality, or propriety upon urgent occa- 
| fions*, For the power of filing informations, without 
any control, then reſided in the breaſt of the maſter : 
and, being filed in the name of the king, they ſubjected 
the proſecutor to no coſts, though on trial they proved 
to be groundleſs. This oppreſſive uſe of them, in the 
times preceding the revolution, occaſioned. a ſtruggle 
ſoon hw the acceſſion of King William', to procure a 
declaration of their illegality by the judgment of the 
court of king's bench. But ſir John Hole, who then 
preſided there, and all the judges, were clearly of opi- 
nion, that this proceeding was grounded on the common 
hw, and could not be then impeached. And, in a few 
years afterwards, a more temperate remedy was applied 
in parliament, by ſtatute 4 & 5 W. & M. c. 18. which 
enacts, that the clerk of the crown ſhall not file any in- 
formation without expreſs direction from the court ol. 
king's bench: and that every proſecutor, permitted to 
promote ſuch information, ſhall give ſecurity by a re- 
cognizance of twenty pounds (which now ſeems to be 
too ſmall a ſum) to proſecute the ſame with effect; and 
to pay coſts to the defendant, in caſe he be acquitted ' 
thereon, unleſs the judge, who tries the information, 


Styl. Rep. 217. 246. Styl. 5 Mod. 469. 
prac. Reg. tt. Information. * 1 Saund. 301. 1 Sid. 174. 
Pag. 187. (edit. 1657.) 2 Sid. I M. 1 W. & M. 5 Mod. 
71.1 Sid. 152, 439. Comb, 141, Fan 361. 1 
"Stat, 16 Car. I c. 10. f. 6. Show. 106. 1 
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mall certify there was reaſonable cauſe for filing it; 
and, at all events, to pay coſts, unleſs the information 
ſhall be tried within a year after iſſue joined. But there 
is a proviſo in this act, that it ſhall not extend to any 
other informations, than thoſe which are exhibited by 
the maſter of the crown-office : and, conſequently, in- 
formations at the king's own fuit, filed by his attorney. 
general, are no way reſtrained thereby. | 
There is one ſpecies of informations, ftill farther re. 
gulated by ſtatute 9 Ann. c. 20. viz. thoſe in the nature 
of a writ of que warranto; which was ſhewn, in the 


preceding volume, to be a remedy given to the crown 


againſt ſuch as had uſurped or intruded into any office 
or franchiſe. The modern information tends to the ſame 
purpoſe as the. antient writ, being generally made uſe 
of to try the civil rights of fuch franchiſes; though it 


* 18 commenced 1n the ſame manner as other informations 


are, by leave of the court, or at the will of the attorney 
general: being properly a criminal proſecution, in order 
to ſine the defendant for his uſurpation, as well as to ouſt - 


| him from his-office ; yet uſually conſidered at preſent as 


merely a civil eeng. ' 

Theſe are all the methods of proſecution at the ſuit 
of the king. There yet remains another, which is 
merely at the ſuit of the ſubject, and is called an appeal. 

IV. An appeal, in the ſenſe wherein it is here uſed, 
does not ſignify any complaint to a ſuperior court of an 


2 r done by an inferior one, which is the general 


e of the word; but it here means an original ſuit, at 


he time of its firſt commencement'. An appeal there- 


re, when ſpoken of as a criminal proſecution, denotes 


an accuſation by a private ſubject againſt another, for 


ſome heinous crime ; demanding puniſhment on account 
of the particular injury ſuffered, rather than for the 
offence againſt the public. As this method of proſecu- 
tion is till in force, I cannot omit to mention it: but, as 
it is — little in uſe, on account of the great nicety 
required in conducting it, I ſhall treat of it very briefly ; 
: | | & See Vol. III. page 262. | 

t is derived from the French, © appeller,”” the verb active, 
which ſignifies to call upon, ſummon, or challenge one; and not 
the verb neuter, which ſignifics the ſame as the ordinary ſcuſe of 
« appeal” in Bnglih, Own ws ag” 


* 
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_ referring the ſtudent for more particulars to other more 
voluminous compilations”. _ | 
This private proceſs, for the puniſhment of public 
erimes, had probably its original in thoſe times, when a 
private pecuniary ſatisfaction, called a ild, was con- 
ſtantly paid to 2 injured, or his relations, to ex- 
piate enormous affen i 
to us, in common with other northern nations, from 
our anceſtors, the antient Germans; among whom, ac- 
_ cording to Tacitus“, luitur homicidium certo armen- 
« torum ac pecorum numero; recipitque ſatisfattionem uni- 


« verſa domus. In the ſame manner by the Iriſh Bre- 


hon law, in caſe of murder, the Brehon or judge was 
uſed to compound between the murderer, and the 
friends of the deceaſed who proſecuted him, by cauſing 


the malefactor to give unto them, or to the child or 


wife of him that was flain, a recompgnce which they 
called an eriach*%, And thus we find in our Saxon laws 
(particularly thoſe of king Athelitan”) the ſeveral 
weregilds for homicide eſtabliſhed in progreſſive arder, 
from the death of the ceorl or peaſant, up to that of 
e e And in the laws of king Henry 
I, we have an account of what other offences were 
then redeemable by weregild, and what were not ſo*, 
As therefore, during the continuance of this cuſtom, a 


was certainly given, for recovering 828 


the party to whom it was due; it ſeems that, 


® 2 Hawk. P. C. ch. 3. * Stiernh. de jure Sue on. J. 3. 
a c. 4. 3 

? And in another place. Ce. 12.) Delictis, pro modo pocnarum, 

* equorum pecorumgue numero con victi mulftantur. Pars muſctae rei 

© vel civitati; pars iii qui vindicatur,' vel propinguis ejus, es ſelvitur. 

- * Spenſer's ſtate of Ireland, pag. 1513. edit. Hughes 

: Falic. Civit. Lund. Wilk. 71. | 

* The weregild of a ceori was 266 thryſmas, that of the king 

2000s; each thryſma being equal to about a ſhilling of our pre- 

ſent money. The weregild of a ſubjeR was paid entirely to the 
relations of the party flain ; but that of the (Foot 

as half being paid to the public, the other to the royal family. 

e. 12, pies 

v In Turkey this principle is ſtill carried fo far, that even 

murder is never prolecuted by the officers of the government, as 

with us. It is the buſineſs of the next relations, and them only, 

to revenge the laughter of their kinſmen ; and if they rather 

chooſe (as they generally do) to compound the matter for money, 

nothing more is ſaid about it. (Lady M. W. Montague, lett. 42.) 


ces. This was a cuſtom derived 
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theſe offences by degrees grew no longer redeemable, 
the private ——_ was Lil ontianed, 4 order to inſure 
the infliction of puniſhment upon the offender, though 
the party injured was allowed no pecuniary compeuſa- 
tion for the offence. | „ | 
But, though appeals were thus in the nature of pro- 
ſecutions for — atrocious injury committed more im. 
mediately againſt an individual, yet it alſo was antiently 
permitted, that any ſubject might appeal another ſub. 
ject of high-treaſon, either in the courts of common 
w', or in parliament, or (for treaſons committed be. 
yond the ſeas) in the court of the high conſtable and 
al. The cognizance of appeals in the latter ſtill 
continues in force; and ſo late as 1631 there was a 
trial by battel awarded in the court of chivalry, on ſuch 
an = of treaſon* : but that in the firſt was virtually 
abohſhed* by the ſtatutes 5 Edw. III. c. g. and 25 
Edw. III. c. 24; and in the ſecond expreſsly by {tatute 
1 Hen. IV. c. 14. So that the only appeals now in force, 
for n done within the realm, are appeals of felony 
FF 
| a 0 be or crimes com- 
n- Ae Lana us oh or their re- 
lations. The crimes againſt the parties themſelves are 
larciny, rape, and arſon. And for theſe, as well as for 
mayhem, the perſons robbed, raviſhed, maimed, or 
whoſe houſes are burat, may inſtitute this private pro- 
ceſs. The only crime againſt one's relation, for which 
an appeal can be wade. on is that of Lilling him, by 
either murder or ny 2 Yor But this cannot be 
brought by every relation : but only by the wife for 
the 2 of her huſband, or by the Leir male for the 
death of his anceſtor; which heirſhip was alſo confined, 
by an ordinance of king Henry the firſt, to the four 
neareſt degrees of blood. It is given to the wife, on 
account of the loſs of her huſband; therefore, if ſhe 
marries again, before or pending her appeal, it is lolt 
and gone; or, if ſhe marries after judgment, ſhe ſhall 
not demand execution.” The heir, as was ſaid, 
muſt alſo be heir male, and ſuch a one as was the 
.. Britt: c. 25. 1 Fal. P. C. 349. 
* By Donald lord Rae againſt Mirr. c. 2. $. 7. 
David - Ramſay: Ruſhw. vol. 2. e 
Part. 2. pag. 112. | 
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next heir by the courſe of the common law, at the 
time of the killing ef the anceſtor. But this rule has 
three exceptions: 1. If the perſon killed leaves an 
innocent wife, ſhe only, and not the heir, ſhall have 
the appeal: 2. If there be no wife, and the heir be ac- 
cuſed of the murder, the perſon, who next to him 
would have been heir male, ſhall bring the appeal: 3. 
If the wife kills her huſband, the heir may appeal her 
of the death. And, by the ſtatute of — 
6 Edw. I. c. g. all appeals of death muſt be ſued within 
a year and a day after the completion of the felony by 
the death of the party : which ſeems to be only decla 
 ratory of the old common law; for in the Gothic con 
ſtitutions we find the ſame pracſcriptio annalis, quae 
currit adverſus actorem, fi de homicidia ei non conſtet intra 
annum a caede fada, nec quengquarh interea arguat et 
* * MP 8 | 
heſe a may be brought, previous to any in- 
dictment 1 3's if the CONE be acquitted thereon, 
he eannot be afterwards indicted for the ſame vffence. 
In like manner as by the old Gothic conſtitution, if any 
offender gained a verdict in his favour, when proſecuted 
by the party injured, he was alſo underſtood to be 
acquitted of any crown proſecution for the ſame of- 
fence*: but, on the contrary, if he made his peace 
with the king, ſtill he might be proſecuted at the ſuit 
on the party. And ſo, with us, if a man be acquitted 
of an indictment of murder, or found guilty, and par- 
doned by the king, ſtill he ought not & ſtrictneſs) to 
go at large, but. be 8 or let to bail till the 
ear and day be paſt, by virtue of the ſtatute 3 Hen. 
II. c. 1. in order to be forthcoming.to anſwer any 
appeal for the ſame felony, not having as yet been 
puniſhed for it: though, if he hath been found guilty 
of manſlaughter on an indictment, and hath had the 
benefit of clergy, and ſuffered the judgment of the 
law, he cannot afterwards be appealed; for it is a 
maxim in law, that nemo bis punitur pro eodem delicto. 
Before this ſtatute was made, it was not uſual to indict 
a man for homicide within the time limited for 7 ; 
which produced very great inconvenience, of which 
more heren. „„ | 


Stier nh. de jure Geib. J. 3. c. 4. See page 335: 
; b Ibid. J. Is ＋ , 5 ** 
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If the apellee be acquitted, the appellor (by virtue 
of the ſtatute of — . 13 Ede © 35) ſhall 
ſuffer one s impriſonment,, pay a fine to the 

. king, 1 of damagesto the for the 

_ impriſonment and infamy which he has ſuſtained: and 

If the appellor be incapable to make reſtitution, his 
abettors ſhall do it for him, and alſo be liable to impri 
ſonment. | vant pop 1g tree foreſeen by the nuke 
of Fleta*, a t diſcouragement to a ; 
ſo that — they ceaſed tobe is Mon uſe, 

If the appellee be found guilty, he ſhall ſuffer the 
ſame judgment, as if he had been convicted by iudict- 
ment: but with this remarkable difference ; that on an 
indictment which is at the ſuit of the king, theking may 

n and remit the execytion ; on an appeal, which 
is at the ſuit of a private ſubject, to make an atonement 
for the private wrong, the king can no more pardon it, 
than he can remit the damages recovered on an action of 
battery. In like manner as, while the weregild con- 
tinued to be paid as a fine for homicide, it could not be 
remitted by the king's authority. And the antient 
uſage was ſo late as Henry the fourth's time, that all 
the relations of the ſlain ſhould drag the appellee to the 
place of execution: a cuſtom, founded upon that ſa- 
vage ſpirit of family reſentment, which prevailed uni- 
verfally through Europe after the irruption of the nor- 
thern nations; and is peculiarly attended to in their ſe- 
veral codes of law; and which prevails even now among 
the wild and untutored inhabitants of America: as 
if the finger of nature had pointed it out to mankind, in 
their rude and uncultivated ſtate", However, the pu- 
niſhment of the offender may be remitted and diſcharg- 
ed by the concurrence of all ies intereſted ; and a 
the king by his pardon may fruſtrate an indi&ment, ſo 


#2. 1.c. 34. f. 48. © M. 11 Hen JF. 12. 3 Inſt. 131, 
© 2 Hawk. P. C. 39% Þ>Rebertfou, Cha: V. i. 45. 
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the appellant by his releaſe may diſcharge an appeal mY 
« nam quilibet poteft renunciare juri pro ſe introdutto.”” 
| Thele are the ſeveral methods of proſecution inſtitu- 
ted by the laws of England for the puniſhment of of- 


| fences; of which that by indictment is the moſt gene- 
nl. I ſhall therefore confine my ſubſequent bln 


tions principally to this method of proſecution ; re- 
marking by the way the moſt material variations that 
may ariſe, from the method of proceeding by either 
information or appeal. N N 


i 1 Hal. P. C. 9. 
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CHAPTER THE TWENTY-FOURTH. 
or PROCESS uro an INDICTMENT, 


| N E are next, in the fourth place, to inquire into 
the manner of iſſuing proceſs, after indictment found, 

to bring in the non to anſwer it. We have hitherto 
* the offender to be in cuſtody before the finding 
of the indictment; in which caſe he is immediately (or 
as ſoon as convenience permits) to be arraigned thereon. 
But if he hath fled, or ſecretes himſelf in capital caſes; 
or hath not, in ſmaller miſdemeſnors, been bound 
over to appear at the aſſiſes or ſeſſions, ſtill an indict. 
ment may be preferred againſt him in his abſence; 
ſince, were he preſent, he could not be heard before 
the grand jury againſt it. And, if it be found, then 
roceſs muſt iſſue to bring him into court; for the 
indictment cannot be tried, unleſs he perſonally ap- 
rs: according to the rules of equity in all caſes, 
and the expreſs proviſion of ſtatute 28 Edw. III. c. 4. 


in capital ones, that no man ſhall be put to death, 


without being brought to anſwer by due proceſs of lau. 
The pou proceſs on an indictment for any petty 
miſdemeſnor, or on a penal ſtatute, is a writ of venir! 
facias, which is in the nature of a ſummons to cauſe 
the party to appear. And if by the return to ſuch ve. 
nire it appears, that the party hath lands in the county 
whereby he may be diſtreined, then a diſtreſs infinit 
ſhall be iſſued from time to time till he appears. But 
if the ſheriff returns that he hath no lands in his bail 
wick, then, (upon his non-appearance) a writ ef cap!s: 


s 
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fall | iſſue, which commands the ſheriff to take his 
| body; and have him at the next aſſiſes; and if he can- 
not be taken upon the firſt capias, a ſecond, and a third 
ſhall iſſue, called an alias, and a pluries capias. But, 
on indictments for treaſon or felony, a capias is the firſt 
proceſs : and for treaſon or homicide, only one ſhall be 
allowed to iſſue *, or two in the caſe of other felomes, 
by ſtatute 25 Edw. III. c. 14. though the uſage is to 


iſue only one in any felony ; the proviſions of this ita- 


tute being in moſt caſes found impracticable *. Aud 
ſo, in the caſe of miſdemeſnors, it is now the uſual 
practice for any judge of the court of king's bench, 
upon certificate of an indictment found, to award a 
writ of capias immediately, in order to bring in the 


defendant. But if lte abſconds, and it is thought 


proper to purſue him to an outlawry, then a greater 
tractneſs 18 neceſſary, For, in ſuch caſe, after the ſe- 


veral writs have iſſued in a regular number, pK a 


to the nature of the reſpective crimes, without any ef- 


ect, the offender ſhall be put in the exigent in order to 
his outlawry : that is, he ſhall be exacted, proclaim- 
ed, or required to ſurrender, at five county courts ; and 
it he be returned guinto exafus, and docs not appear 
at the fifth exaction or requiſition, then he is adjudged 
to be out[ceved, or put out of the protection of the 
law ; ſo that he is incapable of taking the benefit of it 

in any reſpect, either by bringing actions cr otherwiſe. 
- The puniſhment, for outlawries upon indictments for 
miſdemeſnors, is the ſame as for outlawries upon civil 
actions; (of which, and the previous proceſs by writs 
of capias, exigi ſacius, and proclamation, we {poke in the 
preceding book) viz. forteiture of goods and chattels. 
But an outlawry in treaſon or felony amounts to a con- 
"tion and attainder of the offence charged in the in- 
adment, as much as if the offender had been found 


guilty by his country. His life is however {till under 


the protection of the law, as hath formerly been ob- 


Ste Append. F. r. e See Vol. III. pag. 282, 4. 
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1 5 
ſervedꝰ: fo that though antiently an outlawed felon was 
faid to have caput lupinum, and might be knocked on the 
head like a wolf, b any one that ſhould meet him; 
becauſe, having renounced all law, he was to be dealt 
with as ina ſtate of nature, when every one that ſhould 
find him might ſlay him: yet now, to avoid ſuch inhu- 
manity, it is holden that no man is entitled to kill him 
wantonly or wilfully; but in ſo doing is guilty of mur. 
der*, unleſs it happens in the endeavour to apprehend 
him". For any perſon may arreſt an outlaw on a eri. 
minal proſecution, either of his own head, or by writ 
or warrant of capias utlagatum in order to bring him to 
execution. But ſuch outlawry may be frequently re- 
verſed by writ of error; the proceedings therein being 
(as it is fit they ſhould be) exceedingly nice and cir- 
cumſtantial; and, if any ſingle minute point be omitted 
or miſconducted, the whole outlawry is illegal, and 
may be reverſed: upon which reverſal the party accuſed 
is admitted to plead to, and defend himſelf againſt, the 
indictment. | DES, 
Thus much for proceſs to bring in the offender after 
indictment found: during which Kage of the proſecu- 
tion it is, that writs of certiorari facias are uſually had, 
though they may be had at any time before tral, to 
certify and remove the indictment, with all the proceed- 
ings thereon, from any inferior court of criminal juri. 
diction into the court of king's bench ; which is the ſo- 
vereign ordinary court of juſtice in cauſes criminal. 
And this is frequently done for one of theſe four pur- 
. poſes 3 either, 1. To conſider and determine the val 
ty of appeals or indictments and the proceedings 
thereon ; and to quaſh or confirm them as there 3 
cauſe : or, 2. Where it is ſurmiſed that a partial or 
inſufficient trial will probably be had in the court below, 
the indictment is removed, in order to have the gn 
or defendant tried at the bar of the court of king's 
bench, or before the juſtices of niſi priur e or, 3. It is ſ 
removed, in order to plead che king's pardon there: 
ar, 4. To iflue proceſs of outlawry againſt the offen. 


* See page 178. 2 1 Hal. P. C. 497. 
Mirr. C. 4. 5. 4. Co, Litt. 128. Bracton. fol. 148. 
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conſequence 0 | 
3 the court of parliament, or into that 


* 


der, in thoſe counties or places where the pheeſs of the 


inferior judges will not reach him, Such writ of certio- 
rari, when iſſued and delivered to the inferior court for 


removing any record or other proceeding, as well upon 


indictment as otherwiſe, ſuperſedes the juriſdiftion of 


ſuch inferior court, and makes all ſubſequent proceed- 


ings therein entirely erroneous and illegal; unleſs the 


court of king's bench remands the record to the court 
below, to be there tried and determined. A certiorari 
may be granted at the inſtance of either the proſecutor 
or the defendant : the former as a matter of right, the 


latter as a matter of diſcretion ; and therefore it is ſel- 


dom granted to remove indictments from tlie jultices of 


gaol delivery, or after iſſue joined or coufelhion of the 

fact in any of the courts below*. | 
At this ſtage of proſecution alſo it is, that indict- 
ments found ” the grand jury againſt a peer muſt in 
a writ of certiorari be certified and 


of the lord high ſteward of Great Britain; and that, 


m places of excluſive juriſdiction, as the two univerſi- 


ties, indictments muſt be delivered (upon challenge and 
claim of cognizance) to the courts therein eſtabliſhed 
by charter, and confirmed by act of parliament, to be 


there reſpectively tried and determined. 


2 Hal. P. C. 210 * 2 Hawk, P. C. 207, 4 Durr. 749. 
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CHAPTER THE TWENTY-FIFTH. 


or ARRAIGNMENT, au p 17s 
INCIDENTS. 


W HEN the offender either appears voluntarily to 
m indictment, or was before in cuitody, or is brought 
in upon criminal proceſs to anſwer it in the proper 

eourt, he is immediately to be arraigned thereon ; which 
is the fifth ſtage of criminal proſecution. 

To arraign, is nothing elſe but to call the priſoner to 
the bar of * court, to anſwer the matter charged upon 
aim in the inditment*. The priſoner is to be called 

to the bar by his name; and it is laid down in our an- 
tient books, that, though under an indictment of the 
higheſt nature, he muſt be brought to the bar without 


= irons, or any manner of ſhackles or bonds; unleſs there 


be evident danger of an eſcape, and then he may be ſe- 
_ cured with irons. But yet in Layer's caſe, A. D. 
1722. a difference was taken between the time of ar- 
raignment, and the time of trial: and accordingly the 
. ſtood at the bar in chains during the time of 


is arraignment. - N 


*2 Hal P. C. 216. Staundf. P. C. 58. z Inſt. 34 
v Bract. J. 3. de coron. c. 18. Kel. 10. 2 Hal. P. C. 219. 3 


$ 3. Mirr. c. 5. ſect. 1. S. 54. Hawk. P. C. 308. 
Flet. J. 1. 6. 31. H. I. Brit. . 5, © State Trials. VI. 210. 


„ Ss. 8. 4 


— 
** 


. 


=, 77 


> 7 ow — 


Ch. 25. „„ 323 


When he is hronght to the bar, he is called upon by 
name to hold up his hand: which though it may ſeem a 
trifling circumſtance, yet it is of this importance, that 


by the holding up of his hand confſtat de perſona, and he 


owns himſelf to be of that name by which he is called ©. 
However it is not an indiſpenſable ceremony; for, be- 
ing calculated merely for the purpoſe of identifying the 


F perſon, any other acknowledgment will anſwer the pur- 


poſe as well: therefore, if the priſoner obſtinately and 
contemptuouſly refuſes to hold up his hand, but con- 
feſſes he is the perſon named, it is fully ſufficient. 

Then the indictment is to be read to him diſtinctly in 
the Engliſh tongue, (which was law, even while all 


other F mate gs were in Latin) that he may was 
ge. 


underſtand his c After which it is to be demand- 
ed of him, whether he be guilty of the crime, whereof 
he ſtands indicted, or not guilty. By the old common 
law the acceſſory could not be arraigned till the princi- 

was attainted; unleſs he choſe it, for he might 
waive the benefit of the law : and thercfore principal 
and acceſſory might, and may ſtill, be arraigned, and 
plead, and alſo be tried together. But otherwiſe, if 


the principal had never been indicted at all, had ſtood 
mute, had challenged above thirty- five jurors peremp- 


torily, had claimed the benefit of clergy, had obtained 


a pardon, or had died before attainder, the acceſſory in 
any of theſe caſes could not be arraigned : for non con- 


litit whether any felony was committed or no, till the 
principal was attainted ; and it might ſo happen that the 
acceſſory ſhould be convicted one day, and the prin- 
cipal acquitted the next, which would be abſurd. 
However, this abſurdity could only happen, where it 


was poſſible, that a trial of the principal might be had, 


ſubſequent to that of the acceſſory: and therefore the 


lav ſtill continues, that the acceſſory ſhall not be tried, 
ſo long as the principal remains liable to be tried here- 


after. But by ſtatute 1 Ann. c. 9. if the principal 
4 Hal. P, C. 219. . * Raym. 408. 
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be once convicted, and before attainder, (that is, be. 
fore he receives judgment of death or outlawry) he is 
delivered by pardon, the benefit of clergy, or other- 


wiſe; or if the principal ſtands mute, or challenges pe- 


remptorily above the legal number of jurors, ſo as ne- 
ver to be convicted at all; in any of theſe caſes, in 
which no ſubſequent trial can be had of the principal, 


the acceſſory may be proceedcd againſt, as if the princi- 


al felon had been attainted ; for there is no danger of 
— contradiction. And upon the trial of the ac. 
ceſſory, as well after as before the conviction of the 
principal, it ſeems to be the better opinion, and found- 
ed on the true ſpirit of juſtice', that the acceſſory is at 


liberty (if he can) to controvert the guilt of his ſuppo- 


fed principal, and to prove him innocent of the charge, 
as well in point of fact as in point of law. ä 
When a criminal is arraigned, he either fands mute, 


or confeſſes the fact; which circumſtances we may call 


incidents to the arraignment :. or elſe he pleads to the in- 
dictment, which is to be conſidered as the next ſtage of 
proceedings. But firſt, let us obſerve theſe incidents 
to the arraignment, of ſtanding mute, or confeſſion. 


I. Regularly a priſoner is ſaid. to ſtand mute, when, 


being arraigned for treaſon or felony, he either, 1. 


Makes no anſwer at all : or, 2. Anſwers foreign to the 


purpoſe, or with fuch matter as is not allowable ; and 


will not anſwer otherwiſe : or, 3. Upon having plead- 
ed not guilty, refuſes to put himſelf upon the country.. 
Ef he ſays nothing, the court ought ex officio to impanel 


a jury to inquire whether he ſtands obſtinately mute, ar 
whether he be dumb ex vi ſitatione Dei. If the latter 
| _— to be the caſe, the judges of the court (who are 

to 


of counſel for the priſoner, and to ſee that he hath 


law and juſtice) ſhall proceed to the trial, and examine 


all points as if he had pleaded not guilty *, But whe- 
ther judgment of death can be given. againſt ſuch a pri. 


# Foſter. 365, 9c. * Hawk. B, C. 32% 
T2 Haul. P. . 316. 1 5 . 


Ch, 25. W 4 0 N G s. a 325 


ſoner, who hath never pleaded, and can ſay nothing in 
arreſt of judgment, is a point yet undetermined. . 

If he be found to be obſtinately mute, (which a pri- 
ſoner hath heen held to be, that hath cut out his own 
tongue*, ) then, if it be on an indictment of high treaſon, 
it hath long been clearly ſettled that ſtanding mute is 
equivalent to a conviction, and he ſhall receive the ſame 
judgment and execution. And as in this the higheſt 
crime, ſo alſo in the loweſt ſpecies of felony, viz. in 
= larceny, and in all miſdemeſnors, ſtanding mute 

ath always been equivalent to conviction. But upon 
appeals or indictments for other felonies, or petit trea- 
ſon, the priſoner was not, by the antient law, looked 
upon as convicted, ſo as to receive judgment for the 
lony but ſhould, for his obſtinacy, have received the 
terrible ſentence of penance, or peine (which, as will ap- 
pear preſently, was probably nothing more than a cor- 
rupted abbreviation of prifone) forte et dure. | 

Before this was pronounced the priſoner had not only 
trina admonitio, but alſo a reſpite of a few hours, and 
the ſentence was diſtinctly Fi to him, that he might 
know his danger“ : and after all, if he continued ob- 
ſtinate, and his offence was clergyable, he had the be- 
nefit of his clergy allowed him: even though he was 
too ſtubborn to pray itꝰ. Thus tender was the law of 
inflicting this dreadful puniſhment : but if no other 
means could prevail, and the priſoner (when charged 
with a any felony) continued ſtubbornly mute, the 
judgment was then given againſt him, without any di- 
ſtinction of ſex or degree. A judgment, which was 
purpoſely ordained to be Scl evere, that by that 
very means it might rarely be put in execution. 

The rack, or queſtion, to extort a confeſſion from 
criminals, is a practice of a different nature: this hav- 


// +. va LP © a2. 
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ing been only uſed to compel a man to put himſelf upon 


his trial; hat being a ſpecies of tial in itſelf. And 


the trial by rack is utterly unknown to the law of Eng- 
land; though once when the dukes of Exeter and 
Suffolk, and other miniiters of Henry VI. had laid a 
deſign to introduce the civil law into this kingdom as 
the rule of government, for a beginning thereof they 
erected a rack for torture; which was called in deriſion 
the duke of Excter's daughter, and ſtill remains in the 
tower of London“: where it was occaſionally uſed as 
an engine of ſtate, net of law, more than once in the 
reign of queen Elizabeth*. But when, upon the 
aſſaſlination of Villers duke of Buckingham by Felton, 
it was propoſed in the privy council to put the aſſaſſin 
to the rack, in order to diſcover his ac:omplces : the 
judges, being conſulted, declared ae; 2b to their 
own honour, and the honour of the Engliſh law, that 
no ſuch proceeding was allowable by the laws of Eng- 
land. It ſeems aſtoniſhing that this uſage, of admi- 
niſtering the torture, ſhould be ſaid to ariſe from a ten- 
derneſs to the lives of men: and yet this is the reaſon 

ven for its introduction in the civil law, and its ſub- 

quent adoption by the French and other foreign na- 
tions“: viz, becauſe the laws cannot endure that any 
man ſhould die upon the evidence of a falſe, or eren a 
ſingle witneſs ;| and therefore contrived this methad that 
innocence ſhould manifeſt itſelf by a ſtout denial, or 
guilt by a plain confeſſion, Thus rating a man's virtue 
by the hardineſs of his conſtitution, and his guilt by the 


ſenſibility of his nerves ! But there needs only to ſtate 
2 in order moſt effectually to expoſe, this 


inhuman ſpecies of mercy: the uncertainty of which, 
as a teſt and criterion of truth, was long ago very ele- 
gantly pointed out by Tully : though he lived in a 


* 3 lift. $6. F £-:49* 
P Barr. 92. 496. 4. 15. Farteſe. d LL. | Ange 
* Ruſhw. Coll. i. 638. c. 22. 
»The Marquis Beccaria, (ch. 15.) in an exquiſite piece of 
raillery, has propoſed th's problem, with a gravity and preciſion 
that are truly : « the force of the muſcles and the 
ſenſibility of the nerves of an innocent perſon being given, it 
is required to find the degree of pain, neceſſary to make Bin 
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ſtate wherein it was uſual to torture ſlaves in order to 


furniſh evidence : ** tamen, ſays he, „ illa tormenta guber- 
4 nat dolor, moderatur natura cujuſque tum animi tum 
« corporis, regit quaeſitor, flectit libido, corrumpit ſþes, 
« in * metus ; ut in tot rerum anguſtus nibil veruati 


« bocs relinquatur*.” 


The Engliſh judgment of penance for ſtanding mute“ 


was as follows: that the priſoner be remanded to the 


| priſon from whence he came; and put into a low, dark 
chamber; and there be laid on his back, on the 
bare floor, naked, unleſs where decency forbids ; that 


there be placed on his body as great a weight of iron as 


he could bear, and more ; that he have no ſuſtenance, 


ſave only, on the firſt day, three morſels of the worſt 


bread; and, on the ſecond day, three draughts of 
ſtanding water, that ſhould be neareſt to the priſon 
door; and in this ſituation this ſhould be alternately 
his daily diet, ill he died, or (as antiently the judgment 
ran) ill he anſwered*. Y 


It hath been doubted whether this puniſhment ſub- 
ſiſted at the common law®, or was introduced in con- 
ſequence of the ſtatute Weſtm. 1. 3 Edw. I. c. 12*. 

which ſeems to be the better opinion. For not a word 

of it is mentioned in Glanvil or Bracton, or in any an- 


tient author, . caſe, or record, (that hath yet been pro- 
| duced) previous to the reign of Edward I; but there 
are inſtances on record in the reign of Henry III, 
where perſons accuſed of felony, and 29 mute, 
were tried in a particular manner, by two ſucceſſive 


juries, and convicted; and it is aſſerted by the judges 
in 8 Hen. IV. that, by the common law before the fta. 


tate, ſtanding mute on an appeal amounted to a convic- 


tion of the felony *. This ſtatute of Edward I, directs 


ſuch perſons © as will not put themſelves upon inqueſts 


t Pro Sulla. 48.  *Staundf.P.C. 149. Barr. 82. 
"2 Hal. P. C. 319. 2 Hawk, »Emlyn on 2 Hal. P. C. 3aa. 
P. C. 329. * Al common ley, avant le fa. 
Britton. . 4 & 22, Flet. IJ. tute de Weft. , c. 12. fi aſcun 
1. c. 34. F. 33: uft efire appeal, et uft efire mute, 


* Inſt, 179. 2 Hal. P. C. i ſerra convict de felony 
322. 2 Hawk. P. 1 330. . 8 Hen, "LE 2.7 : "I 
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© of felonies before the judges at the ſuit of the king, 
<« to be put into hard and ſtrong priſon { ſoient mys en 

c priſone fort et dure ) as thoſe which refuſe to be at the 
« common law of the land.” And, immediately after 
this ſtatute, the form of the judgment appears in Fleta 
and Britton to have been only a very ftrait confine. 
ment in priſon, with hardly any degree of ſuſtenance; 
but no weight is directed to be laid upon the body, ſo 


as to haſten the death of the miſerable ſufferer : and 


indeed any ſurcharge of puniſhment on perſons adjudg- 


ed to penance, ſo as to ſhorten their lives, is reckoned - 


by Horne in the mirror“ as a ſpecies of criminal homi- 
cide. It alſo clearly appears, Bi 

ITT*. that the priſoner might then poſſibly ſubſiſt for 
forty days under this lingering puniſhment. I ſhould 
therefore imagine that the practice of loading him with 


weights, or, as it was uſually called, preſſing bim 4% 


death, was gradually introduced between 31 Edw. III. 


and 8 Hen. IV. at which laſt ny it firſt appears 
d as 


upon our books*® ; being intend a ſpecies of mercy 
| oY the delinquent, by delivering him The ſooner from 
his torment : and hence I preſume it alſo was, that the 
duration of the penance was then firſt altered; and 
inſtead of continuing ill he anſwered, it was directed to 


continue till he died, which muſt very ſoon happen under 


an enormous preſſure. | | 
The er of its ori 5 „the doubts 2 _ 
conceived of its legality, and the repugnance of its the- 
ory (for it _: = . — to the hu- 
manity of the laws of England, all concurred to re. 
quire a legiſlative abolition of this cruel proceſs, and 
a reſtitution of the antient common law; whereby the 
ſtanding mute in felony, as well as in treaſon and in 
treſpaſs, amounted to a confeſſion of the charge. Or, 
if the corruption of the blood and the conſequent 
eſcheat in felony had been removed, the judgment 
of peine forte et dure might perhaps have ſtill innocently 


*ch- 1. $. 9. 2 Ft ſuit dit, que le contrairt 
b6 Rym. 13. avoit efire fait devant ces heuri. 
* Yearb. 8 Hen, IV. 1. Cid. 3. } 5 


y a record of 31 Edw. 


remained, as a monument of the ſavage rapacity with 
which the lordly tyrants of feodal antiquity hunted 
after eſcheats OF forfeitures; ſince no one would ever 
have been tempted to undergo ſuch a horrid alterna- 
tive, For the law was, that by ſtanding mute, and 
ſuffering this heavy penance, the judgment, and of 


courſe the co ion of the blood and efcheat of the 


lands, were ſaved in felony and petit treaſon z though 
not the forfeiture of the goods + and therefore this ling- 
ering puniſhment was probably introduced in order to 


extort a plea ; without which it was held that no judg - 


ment of death could be given, and ſo the lord loſt his 


eſcheat. But in high treaſon, as ſtanding mute is equi - 
ralent to a conviction, the ſame judgment, the ſame 


corruption of blood, and the ſame forfeitures always 
attended it, as in other caſes of conviction *. And very 
lately, to the honour of our laws, it hath been enacted 


ty ffatute 12 Geo. III. c. 20. that every perſon who, 


being arraigned for felony or piracy, ſhall ſtand mute, 
or not anſwer directly to the offence, ſhall be convicted 


of the ſame; and the ſame judgment and execution 


{with all their conſequences in every reſpect) ſhall be 
thereupon awarded, as if the perſon had been convicted 
by verdict or confeſſion of the crime. And thus much 
for the demeſnor of a priſoner upon his arraignment, 


by ſtanding mute; which now, in all caſes, amounts 


to a conſtructive confeſſion. 0 
IT. The other incident to arraignments excluſive of 
the plea, is the priſoner's actual confeſon of the indict- 
ment. Upon a fimple and plain confeſſion, the court 
bath nothing to do but to award judgment; but it is 


* very backward in receiving and recording ſuch 
confe 


plead to the indictment . 


But there is another ſpecies of confeſſion, which we 


read much of in our antient books, of a far more com- 
plicated kind, which is called approvement. And that is 


*2 Hawk. P. . 31. 12 Hal. 4 P. . 
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on, out of tenderneſs to the life of the ſubje& ; 
and will generally adviſe the priſoner to retra& it, and 
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when a perſon, indicted of treaſon or felony, and ar. 
raigned for the ſame, doth confeſs the fact before ple 
pleaded ; and appeals or accuſes others, his accom. 
lices of the ſame crime, in order to obtain his pardon, 
In this caſe he is called an approver or prover, probater, 
and the party appealed or accuſed is called the appellee, 
Such approvement can only be in capital offences ; and 
it is, as it were, equivalent to an indictment, ſince the 
appellee is equally called upon to anſwer it: and if he 
hath no reaſonable and legal exceptions to make to the 
perſon of the approver, which indeed are very nume- 
rous, he muſt put himſelf upon his trial, either by 
battel, or by the country; and if vanquiſhed and found 
guilty, muſt ſuffer the judgment of the law, and the 
approver ſhall have his pardon ex debito juſtitiae. On 
e other hand, if the appellee be conqueror, or ac- 
quitted by the jury, the approver ſhall receive judy. 
ment to be hanged, upon his own confeſſion of the in- 
dictment; for the condition of his 1 has failed, 
wiz. the convicting of ſome other perſon, and therefore 
his conviction remains abſolute. 
But it is purely in the diſcretion of the court to 
ermit the approver thus to appeal, or not ; and, in 
Bet, this courſe of admitting approvements hath been 
long diſuſed : for the truth was, as fir Matthew Hale 
—— that more miſchief hath ariſen to good men 
by theſe kind of approvements, upon falſe and malici- 
ous accuſations of deſperate villains, than benefit to the 
public by the diſcovery and conviction of real offen. 
ders. And therefore, in the times when ſuch appeal 
were more frequently admitted, great ſtrineſs a 
nicety were held therein :: though, ſinee their diſconti- 
- nuance, the doctrine of approvements is become a 
matter of more curioſity than uſe. I ſhall only ob- 
ſerve, that all the good, whatever it be, that can be 
expected from this method of approvement is fully pro- 
vided for in the caſes of coining, robbery, burglary, 
bouſe-breaking, horſe-ſtealing, and larciny to the value 
of five ſhillings from ſhops, warehouſes, ſtables, and 
coach-houſes, by ſtatutes 4 & 5 W. & M. c. 8. 


14 f 
CE] 74 
81 o 


4 2 Hal. P. C. ch. 29. 2 Hawk. P. C. ch. 24. 
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6 & 7 W. III. c. 1 7. 10 & 11 W. III. c. 23. and 

Ann. c. 31. which enact, that, if any ſuch offender, 

ing out of priſon, ſhall diſcover two or more perſons, 
who have committed the like offences, ſo as they may 
be convicted thereof; he ſhall in caſe of burglary or 
houſebreaking receive a reward of 400%, and in general 
be entitled to a pardon of all capital offences, except- 
ing only murder and treaſon ; and of them alſo in the 
A of coining "®. And if any ſuch perſon, having fe- 
Joniouſly ſtolen any lead, iron, or other metals, ſhall 
diſcover and convict two offenders of having illegally 
bought or received the ſame, he ſhall by virtue of ita- 
tute 29 Geo. II. c. 30. be oned for all /uch felonies 
committed before ſuch diſcovery. It hath alſo been 
uſual for the juſtices of the peace, by whom any per- 
ſons charged with felony are committed to gaol, to ad- 
mit ſome one of their accomplices to become a witneſs 
(or, as it is generally termed, king's evidence) againit 
his fellows ; upon an implied confidence which the 
judges of gaol delivery have uſually conntenanced and 
adopted, that if fuch accomplice makes a full and com- 
plete diſcovery of that and of all other felonies to which 
be is examined by the magiſtrate, and afterwards gives 
his evidence without prevarication or fraud, he ſhall 
not himſelf be proſecuted for that or any other previous 
offence of the ſame degree. | 


The pardon, for diſcovering offences againſt the coinage act 
of 15 geb. ll. c. 28. extends only to all mes, | 

i The King v. Rudd; Mich. 16 Geo. III; on a caſe reſery- 
ed from the Old Bailey, Oct. 1775. - . | 
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CHAPTER THE TWENTY-SIXTH. 


or PLEA, 4p ISSUE, 


2 E are now to conſider the plea of the priſoner, 
ur defenſive matter alleged by him on his arraignment, 
if he does not confels, or - tand-mute. This is either, 
1. A plea. to the juriſdiction; 2. A demurrer; 4. 
A plea in abatement ; 4. A ſpecial plea in bar; or, 5. 
The general iſſue. | 
Formerly there was another plea, now abrogat:!, 
that of /anFuary ; which is however neceſſary to be 
lightly touched upon, as it may give ſome light to many 
parts of our antient law: it being introduced and con- 
tinned during the ſuperſtitious veneration that was 
paid to — ground in the times of popery. 
Firlt then, it is to be obſerved, that if a perſon acculcd 
of any crime, (except treaſon, wherein the crown, aud 
facrilege, wherein the church, was too nearly concert- 
ed) had fled to any church or church-yard, and within 
forty days after went in ſackcloth and confeſſed himſel 
guilty before the coroner, and declared all the part: 
cular circumſtances of the offence ; and thereup®! 
took the oath in that caſe provided, viz. that he a> 
jured the realm, and would depart from thence fort. 
with, at the port that ſhould be aſſigned him, an! 
would never return without leave from the king; le 
by this means ſaved his life, if he obſerved the cond- 
tions of the oath, by going with a croſs in his land 
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and with all convenient ſpeed, to the port aſſigned, and 
embarking. For if, during this forty days privilege of 
ſanctuary, or in his road to the ſea fide, he was appre- 
hended and arraigned in any court for this felony, he 
might plead the privilege of ſanctuary, and had a right 
to be remanded, if taken out againſt his will But 
by this abjuration his blood was attainted, and he for- 
feited all his Journ and chattels*. The immunity of 
theſe privileged places was very much abridged by the 


ſtatutes 27 Hen. VIII. c. 19. and 32 Hen. VIII. c. 


12. And now, by the ſtatute 21 Jac. I. c. 28. all 
privilege of ſanctuary, and abjuration conſequent 
thereupon, is utterly taken away and aboliſhed. © 

Formerly alſo the benefit of clergy uſed to be pleaded 
before trial or conviction, and was called a declinatory 
plea ; which was the name alſo given to that of ſanc- 
tuary*. But, as the priſoner * a trial has a chance 
to be acquitted, and totally diſcharged; and, if con- 
victed of a clergyable felony, is entitled equall to his 
clergy after as before conviction; this courſe is ex- 
tremely diſadvantageous ; and therefore the benefit of 
clergy - is now very rarely pleaded ; but, if found re- 
quifite, is prayed by the convict before judgment is 
paſſed upon him. 

T proceed therefore to the five ſpecies of pleas, be- 


fore-mentioned. | | 

I. A plea to the juriſdicion, is where an indictment 
is taken before a court, that hath no cognizance of the 
offence; as if a man be indicted for a rape at the ſhe- 
riffs tourn, or for treaſon at the quarter-ſefſions : in 
theſe, or ſimilar caſes, he may except to the juriſdiction 
43 court, without anſwering at all to the crime 

ei 

II. A demurrer to the indictment. This is incident 
to criminal caſes, as well as civil, when the fact as al- 


188 1. 5. 13. 2 Hawk, 2 Hal. P. C. 236. 


r 2 Ibid. 256. 
9 Hawk. P. . 42. 
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leged is allowed to bg true, but the priſoner joins iſ. 
Tue upon ſome point of law in the indictment, by which 
he inſiſts that the fact, as ſtated, is no felony, treaſon, 
or whatever the crime is alleged to be. Thus, for in. 
ſtance, if a man be indicted for Jeloniouſl ſtealing a 
greyhound; which is an animal in which no valua 

property can be had, and therefore it is not felony, but 
only a civil trefpaſs, to ſteal it: in this caſe the party 
indicted may demur to the inditment ; denying it to 
be felony, though he confeſſes the act of taking it. 
Some have held*, that if, on demurrer, the point of 
law be adjudged again the priſoner, he ſhall bave 
judgment and execution, as if convicted by verdict. 
But this is denied by others, who hold, that in ſuch 
caſe he ſhall be directed and received to plead the gene- 
ral iſſue, not guilty, after a demurrer determined 
againſt him. Which appears the more reaſonable, be- 
cauſe it is clear, that if the priſoner freely diſcovers the 
fact in court, and refers it to the opinion of the court, 
whether it be felony or no; and upon the fact thus 
thewn it appears to be felony ; the court will not re- 
cord the confeſſion, but admit him afterwards to plcad 


— got guilty. And this ſeems to be a eaſe of the fame 


nature, being for the moſt part a miſtake in point or 
law, and in the conduct of his pleading ; and, though 
a man by miſpleading may in ſome caſes loſe his pro- 
perty, yet the law will not fuffer him by ſuch nicetics 
to loſe his life. However, upon this doubt, demurrers 
to indictments are ſcldom uſed :; fince the ſame advar- | 
tages may be taken upon a plea of not guilty z or af- 
terwards, in arreſt of judgment, when the verdict hai 
cltablifhed the fact. 
III. A plea in abatement is principally for a mijnoſaer, 
2 wrong name, or a falſe addition to the priſoner. 
Az, if James Allen, gentlcman, is indicted by the name 
ef John Allen, eſquire, he may plead that he has the 
name of James, and not of John ; that he is a gentle. 
mani, and not an eſquire. And, if either fact is found 


2 Hal. P. C. 257. 8 3 Hal. P. C. 223. 
2 Hawk. P. C. 334. 


— 


dy a jury, then the indictment ſhall be abated, 3 
ar 


ar declarations. may be in civil actions; of which we 

| ſpoke at large in the preceding volume”. But, in the 

end, there is little advantage accruing to the priſoner 
by means of theſe dilatory pleas ; becauſe, if the ex- 
ception. be allowed, a new bill of indictment may be 
framed, according to what the priſoner in his plea ayers 

to be his true name and addition. For it is a rule, 
upon all pleas in abatement, that he, who takes advan- 
tage of a flaw, muſt at the ſame time ſhew how it may 
be amended. Let us therefore next conſider a more 
ſubſtantial kind of plea, vis. | ITN 
IV. Special pleas in zar; which go to the merits of 
the indictment, and give a reaſon why the priſoner 
ought not to anſwer it at all, nor put himſelf upon his 
trial for the crime alleged. Theſe are of four kinds: 
a former acquittal, a former conviction, a former at- 

| tainder, or a pardon. There are many other pleas, 
which may be pleaded in bar of an appeal: but theſe 
are applicable to both appeals and indictments. Pu 


re- 1. Firſt, the plea of auterfoits acquit, or a former ac- 
ad quittal, is grounded on this univerfal maxim of the 
me common law of England, that no man is to be brought 
of into jeopardy of his life, more than once, for the ſame 
gh offence. And hence. it is allowed as a conſequence, 
ro- that when a man is once fairly found not guilty upon 
ies any indictment, or other — before any court 
en having competent juriſdiction of the offence*, he may 
au- plead ſuch acquittal in bar of any ſubſequent accuſation 
af- for the ſame crime. Therefore an acquittal on an ap- 
has peal is a bar to an indictment on the ſame offence. 
And ſo was an acquittal on an indictment a 3 
ier, bar to an appeal, by the common law * : and therefore, 
er, in favour of appeals, a general practice was introduced, 
me not to try any perſon on an indictment of homicide, till 
the after the year and day, within which a may be 
lle. brought, were paſt; by which time it often happened 
wwd that the witneſſes died, or the whole was fosgotten. 


To remedy which inconvenience, the ſtatute 3 Hens 


h See Val. III. pag. 302. = K 3 Mod. 194. ; | 2 
132 Hawk. P. C. ch. 23. 14 Hawk. P. C. 372. 
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VII. c. 1. enacts, that ĩndictments ſhall be 2 
on, immediately, at the king's ſuit, for the death of a 
man, without waiting for bringing an 2 and that 
the plea, of auterfoits acguit on an indi t, ſhall be 
no bar to the proſecuting of any appeal. 5 
2. Secondly, the plea of auterfoits convid, or 2 
former conviction for-the ſame ** . 
no judgment was ever given, or ps will be, (be. 
— — by the benefit of 3 or other A 
is a good plea in bar to an indictment. And this de- 
upon the ſame principle as the former, that no 
man ought to be twice brought in danger of. his lifz 
for one and the ſame crime. Hereupon it has been 
held, that a conviction of manſlaughter, on an appeal 
or an indictment, is a bar even in another appeal, and 
much more in an indictment, of murder; for the fact 
proſecuted is the ſame in both, though the offences 
differ in colouring and in degree. It is to be obſerved, 
that the pleas of auterfoits acquit and auterfoits convid, 
or a former acquittal, and former conviction, muſt be 
upon a proſecution for the ſame identical act td crime, 
But-the caſe is otherwiſe, in | 
3. Thirdly, the plea of auterforts attaint, or a former 
attainder ; which is a good plea in bar, whether it be 
for the ſame or any other felony. For wherever a man 
is attainted of felony, by judgment of death-either upon 
a verdict or confeſſion, by outlawry, or hexetofore by 
abjuratian ; and whether upon an appeal or an indict- 
ment; he may plead ſuch attainder in bar to any ſub- 
ſequent indictment or appeal, for the ſame or for any 
other felony”. And this becauſe, generally, ſuch pro- 
ceeding on a ſecond proſecution cannot be to any pur- 
poſe ; for the prifoner is dead in law by the firſt attain» - 
der, his blood is already corrupted, and he hath for- 
ſeited all that he had: A 
fluous to endeavour to attaint him a ſecond time. But 
to this general rule however, as to all others, there are 
Jome exceptions ; wherein, ceſſante ratione, ceſſat et 10 
&x. As, 1. Where the former attafuder is reverſed for 


1.2 Hawk. P. C. 377. A 378. 


that it is abſurd and ſuper- 
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error, for then it is the ſame as if it had never been. 
And the ſame reaſon holds, where the attainder is re- 
verſed by parliament, or the judgment vacated by the 
king's pardon, with regard to felonies committed after- 
wards. 2. Where the attainder was upon indictment, | 
ſachattainder is no bar ta an appeal: for the prior ſen- 
tence is pardonable by the King ; and if that might be 
pleaded 1n barof the appeal, the king might in the end 
defeat the ſuit of the ſubject, by ſuffering the prior ſen- 
| tence to ſtop the proſecution of a ſecond, and then, 
when the tune of appealing 1s elapſed, granting the de- 
linquent a pardon. 3. An attainder in felony is no 
bar to an indictment of treaſon : becauſe not only the 
judgment and manner of death are different, but the 
| (ST is more extenſive, and the land goes to differ- 
ent perſons. 4. Where a perfon attainted of one fe- 
lony, is afterwards indicted as principal in another, to 
 _ which there are alfo acceſſories, proſecuted at the fame 
time; in this cafe it is held, that the plea of auterfaits - 


attcint is no bar, but he ſhall be compelled to take his 


trial, for the ſake of public juſtice: becauſe the acceſ- 
ſories to ſuch ſecond felony cannot be convicted till 
after the conviction & the priacipal *. And from 
theſe inſtances we may collect that the plea of auterfoits 
allaint is never good, but when a ſecond trial would be 
quite ſuperfluous?.” | | 
4. Laſtly, a parden may be pleaded in bar; as at 
once deſtroying the end and purpoſe of the indictment, 
by remitting that puniſhment, which the proſecution is 
calculated to inflict There is one advantage that at- 
tends pleading a pardon in bar, or in arreſt of judg- 
ment, aul e is paſt; which gives it by much 
the preference to pleading it after ſentence or attainder. 
This is, that by ſtopping the judgment it ſtops the at- 
tainder, and prevents the corruption of the blood + 
wich, when once corrupted by attainder, cannot after- 
_ - wards be reſtored, otherwiſe than by act of parliament. 
But, as the title of pardons is applicable to other ſtages 
of proſecution ; nd” the have their reſpective force 
and efficacy, as well after as before conviction, outlawry, 


® Poph. 17. Staund. P. C. 107. 
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or attainder ; I ſhall therefore reſerve the more minute 
conſideration of them, till I have gone through every. 
other title exceyt only that of execution. - 
Before I conclude this head of ſpecial pleas in bar, 
it will be neceſſary once more to obſerve ; that, though 
in civil actions when a man has his election what plea in 
bar to make, he is concluded by that plea, and cannot 
reſort to another if that be determined againſt him; 
(as, if on an action of debt the defendant pleads a ge- 


neral releaſe, and no ſuch releaſe can be proved, he 


cannot afterwards plead the general iſſue, nil debet, as 
he might at firſt : for he has made his election what 
plea to abide by, and it was his own folly to chuſe a 
rotten defence) though, I ſay, this ſtrictneſs is obſery- 
ed in civil actions, ”= intereſt republicae ut fit finis liti. 
um yet in criminal proſecutions in favorem vitae, as 
well upon appeal as indiftment, when a priſoner's plea 
in bar is found againſt him upon iſſue tried by a jury, 
or adjudged againſt him in point of law by the court; 


ſtill he ſhall not be concluded or convicted thereon, but 


fhall have judgment of re/þondeat cuſſer, and may plcad 
over to the felony the general iſſue, not guilty*. For 
the law allows many pleas, by which a priſoner may eſ- 
cape death; but only one plea, in conſequence whereof 
it can be inflicted ; viz. on the W iſſue, after an 
impartial examination and deciſion of the facts, by the 
unanimous verdict of a jury. It remains therefore that 
1 * 5 Pi as 1 | 
V. The Hue, or plea of not guilly *, u | 
which plea — the priſoner — receive oy ks. 
ment of death. In caſe of an indictment of felony or 
treaſon, there can be no ſpecial juſtification put in by 
way of plea. As, en an indictment for murder, a man 
cannot plead that it was in his own defence againſt a 
robber on the highway, or a burglar ; but he muſt plead 
the general iſſue, not guilty, and give this ſpecial mat- 
ter in evidence. For (belldes that theſe s do in ef- 
fect amount to the general iſſue; ſince, if true, the pri- 


ſoner is moſt clearly not guilty) as the facts in treaſon 


1 2 Hal. P. C. 239 © See append. F. I. 
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are laid to be done proditorie et contra ligeantiae ſuae de- 
| bitum ; and, in felony, that the _— was done felonice ; 
theſe charges, of a traiterous or felonious intent, are 
the points and very gif of the indictment, and muſt be 
anſwered directly, by the general negative, not guilty ; 
and the jury upon the evidence will take notice of any 
defenſive matter, and give their verdi& accordingly as 
effeQually as if it were, or could be, ſpecially pleaded. 
$o that this is, upon all accounts, the moſt advantage. 
ous plea ſor the priſoner *, : | 
When the priſoner hath thus pleaded not guilty, non 
culpabilis, or nient culpable ; which was formerly uſed 
to be abbreviated upon the minutes, thus, ** non (or 
nient) cul. the clerk of the aſſiſe, or clerk of the ar- 
raigns, on behalf of the crown replies, that the pri- 
ſoner is guilty, and that he is ready to prove him ſo, 
This is done by two monoſyllables in the ſame ſpirit of 
abbreviation, © cul. prit. which ſignifies firſt that the 
priſoner is guilty, (cul. culpable, or culpabilis ) and then 
that the king is ready to prove him ſo ; prit, pragſto, 
ſum, or paratus verificare. This is therefore a replicati- 
on on behalf of the king viva voce at the bar; which 
was formerly the courſe 1n all pleadings, as well in civil 
as in criminal cauſes. And that was done in the con- 
ciſeſt manner : for when the pleader intended to demur, 
he expreſſed his demurrer in a fingle word, © judg- 
ment ;”* ſignifying that he demanded judgment whether 
the writ, declaration, plea, Qc. either in form or mat- 
ter, were ſufficiently good in law: and if he meant to 
reft on the truth of the facts pleaded, he expreſſed that 
alſo in a ſingle ſyllable, © prit ;”” ſignifying that he was 
ready to prove his aſſertions : as may be obſerved from 
the year books and other antient repoſitories of la; *. 
By this replication the king and the priſoner are there- 
fore at iſſue: for we may remember, in our ſtrictures 
upon pleadings in the preceding book“, it was obſerv- 
ed, that when the parties come to a fact, which is af- 
firmed on one fide and denied on the other, then 
they are ſaid to be at iſſue in point of fact: which is 
endently the caſe here, in the plea of non cul. by the 


1 Hat. P. C. 258. t See Vol. III. pag. 31a. 
* Nerth's life of lord Guildford. 98. | T 
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priſoner ; and the replication of cul. by the clerk, 
And we may alſo remember, that the uſual concluſion 
of all affirmative pleadings, as this of cul. or guilty is, 
was by an averment in theſe words, and this he is 
&© ready to verify; et hoc paratus eft verificare which 


' fame thing is here expreſſed by the ſingle word © prit. - 


How our courts came to expreſs a matter of this im- 
portance in ſo odd and obſcure a manner, * rem tan- 
« tam tam negligenter, can hardly be pronounced with 


certainty. It may perhaps, however, be accounted ' 


for by ſuppoſing, that theſe were at firſt ſhort notes, 
to help the memory of the clerk, and remind him what 
he was to reply; or elſe it was the ſhort method cf 
taking down in court, upon the minutes, the replicz- 
tion and averment ; * cul. prit:ꝰ which afterwards 


the ignorance of ſucceeding clerks adopted for the very 


words to be by them ſpoken*. 
But however it may have ari 
(which though now uſually entered on the record“, is 
no otherwiſe joined“ in any part of the proceedings) 
ſeems to be clearly the meaning of this obſcure ex- 
prefſion* ; which has puzzled our moſt ingenious ety- 
mologiſts, and is commonly underſtood as if the clerk 
of the arraigns, 3 on plea pleaded, had fix- 
ed an opprobrious name on the priſoner, by aſking him, 
« culprit, how wilt thou be tried?“ for immediately 


upon iſſue joined it is inquired of the priſoner, by what | 


trial he will make his innocence appear. This form 
has at preſent a reference to appeals and approvements 
only, wherein the appellee has his choice, either to try 
the accuſation by battel or by jury. But upon indict- 


Of this ignorance we may ſee daily inſtances, in the abuſe 


of *2wo legal terms of antient French; one, the prologue to all 
proctamations, * oyez,” or hear ye, which is generally pronounce 
ed moſt unmeaningly O yes: the other a more pardonable 
miſtake, iz. when a jury are all ſworn, the officer bids the 
.crier number them, for which the word in law-French is, 


« countez,”” but we now hear it pronounced in very good Eng- 


4 liſh, count theſe.” | 


See appendix, $. I. 172 Hal. P. C. 258. 
* 2 Hawk. P. C. 399. 78 85 5 


ſen, the joining of iſſue, 
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ments, ſince the abolition of ordeal, there can be no 
other trial but by jury, per pais, or by the country; 
and therefore, if the priſoner refuſes to put himſelf , 
upon the inqueſt in the uſual form, that is, to anſwer 
that he will be tried by God and the country *, if a 
commoner ; and, if a peer, by God and his peers* ; 
the indictment, if in treaſon, is taken pro confaſſ - 
and the priſoner, in cafes of felony, is adjudged to 
ſtand mute, and, if he perſeveres in his obſtinacy, ſhall 
now* be convicted of the felony. 
When the priſoner has thus put himſelf upon his 
trial, the clerk anſwers in the humane language of the 
law, which always hopes that the party's innocence 
rather than his guilt may appear, God ſend thee a 
good deliverance.” And then they proceed, as ſoon - 
as conveniently 4 :, to the trial; the manner of 
which will be conſidered at large in the next chapter. 


A learned author, who is very ſeldom miſtaken in his con- 
jectures, has obſerved that the proper anſwer is, 45 God or 
« the country,” that 1s, either by ordeal or by jury ; becauſe the 
queſtion ſuppoſes an option in the priſoner. And certainly it 
gives ſome countenance to this obſervation, that the trial by 
ordeal uſed formerly to be called judicium Dei. But it ſhould 
ſeem, that when the queſtion gives the priſoner an option, his 
anfwer muſt be poſitive ; and not in the disjunctive, which re- 
turns the option back to the proſecutor. | _. | 

* Kelynge 57. State Trials, pam. Stat. 13 Ges. II. c. 20. 
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_ "CHAPTER THE TWENTY-SEVENTH. 


or TRIAL an» CONVICTION, 


Taz ſeveral methods of trial and conviction of 
offenders, eſtabliſhed by the laws of England, were 
formerly more numerous than at preſent, through the 
ſuperſtition of our Saxon anceſtors : who, like other 
northern nations, were extremely addicted to divina- 
tion; a character, which Tacitus obſerves of the an- 
tient Germans. They therefore invented a conſiders 
ble number of methods of purgation or trial, to pre- 
ſerve innocence from the danger of falſe witneſſes, and 
in conſequence of a notion that God would always in- 
m__y miraculouſly, to vindicate the guiltleſs. 
I. The moſt antient * ſpecies of trial was that by 
erdeal ; which was peculiarly diſtinguiſhed by the 
appellation of judicium Dei; and ſometimes wulgars, 
purgatio, to diſtinguiſh it from the canonical purgation, 
which was by the oath of the party. This was of 
two ſorts*, either fire-ordeal, or water-ordeal ; the 
former being confined to perſons of higher rank, the 
latter to the commonſpeople*. Both theſe might be per, 
* fe mor. Germ. 10. DANY | 
V IL, Inas. . 77. Toe | | 
„„ 4 Tenetur ſe purgare is qui aca 
Jatur, per Dei judicium ; ſcilicet per calidum ferrum, vel per aqua®, 
pro diverſitata conditionis hominum ; per ferrum calizum i fuerit bom 
liter ; per aguam, fe fuerit guſticus, (Glanv. J. 14. c. 1. 
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: but the \principal was te anſwer 
the trial ; deputy only venturi 

ſome corpo in, for hire, or ater friend- 

ſnip. Fire- o was performed either by taking up 


in the hand, unhurt, a piece of red-hot iron, of one, \ 


two, or three pon weight ; or elſe by walking, 
barefoot, and blindfold, over nine red-hot plowſhares, 
laid lengthwiſe at unequal diſtances : and it the party 
eſcaped being hurt, he was adjudged innocent : but if 
it happened otherwiſe, as without colluſion it uſually 
did, he was then condemned as guilty. However, by 
this latter method queen Emma, the mother of Edward 
the confeſſor, is mentioned to have cleared her charac- 
ter, when ſuſpected of familiarity with Alwyn biſhop - 
of — 4 4 
 Water-0 was ormed, either by plunging the 
bare arm up to 3 in — . and 
eſcaping unhurt thereby: or by caſting So perſon ſul- 
peRed into a river or pond of cold water; and, if he 
floated therein without any action of ſwimming, it was 
deemed an evidence of his guilt ; but, if he funk, he 
was acquitted. It is eaſy to trace out the traditional 
relics of this water-ordeal, in the ignorant barbarity 
ſtill practiſed in many countries to diſcover witches, by 


enaſting them into a pool of water, and drowning them 


to prove their innocence, And in the eaſtern empire 
the fire-ordeal was uſed to the ſame purpoſe by the 
222 Theodore Laſcaris ; who, attributing his fick- 
to magic, cauſed all thoſe whom he ſuſpected to 
handle the hot iron: thus joining (as had been well re- 
marked*) to the moſt dubious crime in the world, the 
molt dubious proof of innocence © 
And indeed this purgation by ordeal ſeems to have 
antient, and very univerſal, in the times of 
ſuperſtitious barbarity. 1 was known to the antient 
| G * | Sy : | 
* This is ſtill expreſſed in Hus Rudborne H,. maj. - 
t common form of ſpeech, Winton. 1. 4. c. 1. 


+ of going through fire and t Sp. L. b. 12. c. 5. 
_ * water to ſerve another.“ 85 | 
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Greeks: for in the Antigone of Sophocles“, a perſon, 
ſuſpected by Creon of a miſdemeſnor, declares himſelf 
ready © to handle hot iron, and to walk over fire,“ in 
order to manifeſt his inndcence ; which, the ſcPBdliat 
tells us, was then a very uſual purgation. And Gro. 
tlusi gives us many inſtances of water-ordeal in Bithy- 
nia, Sardinia, and other places. There is alſo a very 
pecular ſpecies of water-ordealy ſaid to prevail among 
the Indians on the coaſt of Malahar ; where a perſon 
accuſed of any enormous crime is obliged to ſwim over 
a large river abourding with crocodiles, and, if he 
eſcapes unhurt, he is reputed innocent. As, in Siam, 
beſides the uſual methods of fire and water-ordeal, 
both parties are fometimes expoſed to the fury of a ti. 
ger let looſe for that purpoſe : and, if the beaſt ſpares 
either, that perſon is accounted innocent; if neither, 
both are held to be guilty ; but if he ſpares both, the 
trial is incomplete, and they proceed to a more certain 
cxiterion *, 5 

One cannot but be aſtoniſhed at the folly and impiety 
of pronouncing a man guilty, unleſs he was cleared by 


a miracle; and of expecting that all the powers of na- 


ture ſhould be ſuſpended, by an immediate interpoſiti- 
on of providence to ſave the innocent, whenever it 
was n required. And yet in England, ſo 
late as king John's time, we find grants to the biſhops 
and clergy to uſe the judicium ferri, aquae, et ignis. 
And, both in England and Sweden, the clergy preſided 
at this trial, and it was only performed in the churches 
or in other conſecrated A for which Stiernhook® 
gives the reaſon ; „“ non defuit illis operae et laboris pre- 
* trum ; ſimper eniu ab gjuſmod:judicio aliquid lucri ſacerdoti- 
% bus obveniebat.”” But to give it its due praiſe, we find 
the canon law very early Cheng againſt trial by or- 
deal, or vulgaris purgatio, as being the fabric of the de- 
vil, „cum fit contra praeceptum Domini, non tentabis Do- 


« minum Deum tuum", Upon this authority, though | 


* v. 270. . m ce jure Suconum, J. I. c. 8. 
i On Numb. v. 17. | n Dee et. part. 2. cafe 2 f.. 


x Mod. Univ. Hiſt. vii. 2686. 5. if. 7. Decretal. lit. 3. . 


i Eel, CIA 425. 50. c. 9. C. ii 


ce 


the canons themſelves were of no validity in England, 

my thought 0 (as had been tons in Denmark 

above a century *) to diſuſe and aboliſh this trial 

entirely in our courts of juſtice, by an act of parliament 

in 4 Hen. III. according to Sir Edward Coke r, or 
7 in council“. 


9 — an order of the | 
II. Another ſpecies of purgation, ſomewhat ſimilar 
to the former, but proba rung from a preſump- 
tuous abuſe of revelation in the ages of dark ſuperſti- 
tion, was the cor/ned or morſel of execration : being a 
piece of cheeſe or bread, of about an ounce in weight, 
which was conſecrated. with a form of exorciſm ; de- 
firing of the Almighty that it might cauſe convulſions 
and paleneſs, and find no pallage, if the man was really 
guilty ; but might turn to health and nouriſhment, if 
e was innocent: as the water of jealouſy among the 
ews* was, by God's ee e to cauſe the 
y to ſwell and the thigh to rot, if the woman was 
uilty of adultery. This corſned was then given to the 
ſelpeded on, who at the ſame time alſo received 
the holy ſacrament * : if indeed the corſned was not, 
as ſome have ſuſpected, the ſacramental bread itſelf ; 
till the ſubſequent invention of tranſubſtantiation pre- 
ſerved it from profane uſes with a more profound ref- 
pect than formerly. Our hiſtorians aſſure vs, that 
Godwin, earl of Kent, in the reign of king Edward 
the confeſſor, abjuring the death of the king's brother, 
at laſt appealed to his corſned, © per buccellam deglu- 
1 tiendam abjuravit ",” which ftuck in his throat and 
killed him. This cuſtom has been long fince gradually 
aboliſhed, though the remembrance of it {till ſubſiſts in 
certain phraſes of abjuration retained among the com- 
mon people *. | ELF l 


5 SEC: 

* Mod. Un. Hiſt, xxii. 105, * LL. Canut. e. f. 

? 9 Rep. 32. | e Y Inpulph. 

41 Raym, Foed. 228. Spelm. As, © I will take the ſu- 
Glefſ. 326. 2 Pryn. Rec. Ap- © crament upon it; may this 
pend, 20. Seld. Rader. ful. po  * merſe} be my laſt ;” and the 

* Spelm. G“. 439, hike, 
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However we cannot but remark, that though in 
European countries this cuſtom moſt probably aroſe 
from an abuſe of revealed religion, yet credulity and 
ſuperſtition will, in all ages and in all climates, produce 
the ſame or ſimilar effects. And therefore we ſhall not 
be ſurprized to find, that in the kingdom of Pegu 
there Ril ſubſiſts a trial by the corſned, very ſimilar to 
that of our anceſtors, only ſubſtituting raw rice inſtead 
of bread *. And, in the kingdom of Monomotapa, 
they have a method of deciding lawſuits equally whim- 
ſical and uncertain. The witneſs for the plaintiff 
chews the bark of a tree, endued with an emetic quali- 
ty; which, being ſufficiently maſticated, is then infuſ- 
ed in water, which is given the defendant to drink. If 
his ſtomach rejects it, he is condemned: if it ſtays with 
him he is abſclved, unleſs the plaintiff will drink ſome 
of the ſame water; and, if it ſtays with him alſo, the 
ſuit is left undetermined T“ 
| Theſe two antiquated methods of trial were princi- 
pally in uſe among our Saxon anceſtors. "The next, 
which ſtill remains 1n force, though very rarely in uſe, 
owes its introduction among us to the princes of the 
Norman Tine. And that 1s 12 
III. The trial by Bartel, duel, or ſingle combat; 
u hich was another ſpecies of preſumptuous appeals to 
providence, under an expectation that heaven would 
unqueſtionably give the victory to the innocent or in. 
jured party. The nature of this trial in caſes of il 
injury upon iſſue joined ina writ of right, was fully di- 
cuſſed in the preceding book * : to which I have only to 
add, that the trial by battel may be demanded at the 
election of the var Tag in either an appeal or an ap- 
vement ; and that it is carried on with equal ſo- 
| 2 as that on a writ of right: but with this differ. 
ence, that there each party might hire a champion, but 
here they muſt fight in their proper perſons. And 
therefcre if the appellant or approver be a woman, 3 
prieft, an infant, or of the age of ſixty, or lame, or 


* Mod. Univ. Eiſt. vii. 129. | : Sec Vol, UI. pag. 337+ 
Aid. xv. 464 3 5 
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Kind, he or ſhe may counterplead and refuſe the wager 


of battel; and compel the appellee to put himſelf upon 


the country. Alſo peers of the realm, bringing an ap- 


peal, ſhall not be challenged to wage battel, on account | 


of the dignity of their perſons; nor the citizens of 
London, by ſpecial charter, becauſe fighting ſeems 
foreign to their education and employment. Jo like- 
wiſe if the crime be natorious ; as if the thief be taken 
_ with the mainour, or the murderer in the room with a 
bloody knife, the appellant may refuſe the tender of 
battel from the appellee * ; for it is unreaſonable that 
an innocent man hould {take his life againſt one whq-1s 

already half- convicted. | 
The form and manner of waging battel upon appeals 

n 


are much the ſame as upon a writ of right; only the 


oaths of the two combatants are vaſtly more ſtriking 
and ſolemn ”. The appellce, when appealed of felony, 
pleads not guilty, and throws down his glove, and de- 


clares he will defend the ſame by his body: the appel- 


lant takes up the glove, and replies that he is ready to 


make good the appeal, body for body. And thereupon | 


the appellee, taking the book in his right hand, and in 


his left the right hand of his antagoniſt, fwears to this 


effect. Hoc audi, homo, quem per manum teneo, ETC. 


« hear this, O man, whom I hold by the hand, who 


« calleſt thyſelf youn by the name of baptiſm, that I, 


„ who call myſelf Thomas by the name of baptiſm, 
* did not feloniouſly murder * father, William by 
« name, nor am any way guilty of the ſaid felony. So 


© help.me God, and the ſaints ; and this I will defend 


&« againſt thee by my body, as this court ſhall award.” 


To which the appellant replies, holding the bible and 
his antagoniſt's hand in the ſame manner as the other. 


« hear this, O man, whom I hold by the hand, Who 


« calleſt thyſelf Thomas by the name of baptiſm, that 
thou art perjured ; and therefore perjured, becauſe 


2 Hawk. P. C. 427. P. C. 426. 
* Flet. J. I. 6. 134. 2 Hawk. : 
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«« that thou felonioufly didſt murder my father, Wil- 


* liam by name. 
« this I will 


4 court ſhall award.“ 


So help me God and 
prove againſt thee by m 
The battel is then to be fought 


e ſaints ; and 
body, as this 


with the ſame weapons, viz. batons, the ſame folem- 
nity, and the ſame oath againſt amulets and ſorcery, 
that are uſed in the civil combat: and if the appellee 
be fo far vanquiſhed, that he cannot or will not fight 


any longer, he ſhall be adjudged to be hange 
diately ; and then, as well as if he be kill 


imme- 
in battel, 


providence is deemed to have determined in favour of 
the truth, and his blood ſhall be attainted. But if he 
kills the appellant, or can maintain the fight from ſun- 


riſing till the ſtars ap 


r in the evening, he ſhall be 


acquitted. So alſo if the appellant becomes recreant, 


and 


appellee ſball recover his 


ever quit, not only of the a 


ronounces the horrible word of craven, he ſhall 


loſe his liberam legem, and become infamous; and the 


and alſo be for 


ppeal, but of all indictments 


likewiſe for the ſame offence. | 
IV. The fourth method of trial uſed in criminal 


caſes is that by the 


ers of Great Britain, in the court 
of parliament, or the court of the lord 
when a peer is capitally indiFed : for in 


high ſteward, 


e of an ap- 


al, a peer ſhall be tried by jury. Of this enough 
| —— been ſaid in a former chapter; to which I ſhall 


only now add, that, in the method and 


tions of 


its proceedings, it differs little from the trial per 12 


or by jury: except that no ſpecial verdict can 
I r* ; becauſe the lords of parliament, 
ſteward (if the trial be had in his 


in the trial of a 
or the lord hi 


e given 


court) are judges ſufficiently competent of the law that 


There is a ſtriking reſem- 
blance between this eſs 
and thatof the court of Areo- 

pages at Athens for murder; 
' wherein the proſecutor and 
rifencr were both ſworn in 
the moſt ſolemn manner ; the 


proſecutor, that he was related 


to the deceaſed (for none but 
near relatious were permitted 


to profecute in that court) and 
that the priſoner was the cauſc 
of his death; the priſoner, 
that he was innocent of the 
charge againſt , him, (Pott. 
Antig. b. 1 c. 19.) Wt, 
| Lon 39. 2 loſt, 49. 

See pag. 259, 5 

i Hatt. 116. 7 8 


eh. 27. | Wronc ts ; 349 


may ariſe from the fact; and except alſo, that the 
peers need not all agree in their verdict ; but the great- 


er number, conſiſting of twelve at the leaſt, will con- 


_ clude, and bind the minority *. 8 

V. The trial by jury, or the country, per patriam, is 
alſo that trial by the peers of every . eee which, 
as the grand bulwark of his liberties, is ſecured to him by 
the great charter“: „ nullus liber homo capiatur, vel im- 
« priſonetur, aut exulet, aut aliquo alio modo deſtruatur, 


* niſi per legale judicium parium fuorum, vel per legem 


« terrace.” | 


The antiquity and excellence of this trial, for the 
ſettling of civil property, has before been explained at 


arg ', And it will hold much ſtronger in criminal 
eaſe 


$ ; fince, in times of difficulty and danger, more is 
to be apprehended from the violence and partiality of 
judges appointed by the crown, in ſuits between the 
king and the ſubject, than in diſputes between one in- 
dividual and another, to ſettle the metes and bounda- 
ries of private property. Our law has therefore wiſely 
placed this ſtrong and twofold barrier, of a preſent- 
ment and a trial by jury, between the liberties of the 
people, and the prerogative of the crown. It was ne- 
ceſſary, for preſerving the admirable balance of our 
conſtitution, to veſt the executive power of the laws in 
the prince: and yet this power might be dangerous and 
deſtructive to that very conſtitution, if exerted without 
check or control, by juſtices of oyer and terminer occa- 
tionally named by the crown; who might then, as in 
France or Turkey, impriſon, diſpatch, or exile any 
man that was obnoxious to the government, by an in- 
Rant declaration, that ſuch is their will and pleaſure. 


But the founders of the En gliſh law have with excellent 


forecaſt contrived, that no man ſhould be called to an- 
ter to the King for any capital crime, unleſs upon the 
prepratory accuſation of twelve or more of his fellow- 


lubjects, the grand jury: and that the truth of every 


t Kelynge. 56. Stat.) W. 9 Hen. III. c. 9. 
l. c. 3. C. 11, Foſter. 24, dceœ Vol. LI. pag. 379. 
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accuſation, whether preferred in the ſhape of indiQ. 
ment, information, or appeal, ſhould afterwards be 
confirmed by the unanimous ſuffrage of twelve of his 
equals and neighbours, indifferently choſen, and ſupe. 
rior to all ſuſpicion. So that the liberties of England 
cannot but ſubſiſt, ſo long as this palladium remains ſa- 
cred and inviolate ; not only from all open attacks, 
(which none will be ſo hardy as to make) but alſo from 
all ſacred machinations, which may ſap and undermine 
it; by introducing new and arbitrary methods of trial, 
by juſtices of the peace, commiſſioners of the revenue 
and courts of conſcience. And however convenient theſe 
may appear at firſt, (as doubtleſs all arbitrary powers, 
well exccuted, are the moſt convenient) yet let it be 
again remembered, that delays, and little inconvenien- 
cies in the forms of juſtice, are the price that all free 
nations muſt pay for their liberty in more ſubſtantial 
matters; that theſe inroads upon this ſacred bulwark of 
the nation are fundamentally oppoſite to the ſpirit of 
our conſtitution, and that, though begun in trifles, the 
precedent may gradually increaſe and ſpread, to the 
utter diſuſe of juries in queitions of the moit momentous 
concern. | 1 5 
What was ſaid of juries in general, and the trial 
thereby in civil caſes, will greatly ſhorten our preſent 
remarks, with regard to the trial of criminal ſuits ; in. 
- ditments, informations, and appeals ; which trial 1 
ſhall conſider in the ſame method that I did the former; 
by following the order and courſe of the proceedings 
themſelves, as the moſt clear and perſpicuous way of 
treating it. | | 1 
When therefore a priſoner on his arraignment hae 
pleaded not guilty, and for his trial hath put himſelf 
upon the country, which country the jury are, the ſhe- 
riff of the county muſt return a panel of jurors, /iberc: 
et legales homines, de vicineto ; that is freeholders, with- 
out juſt exception, and of the viſne or neighbourhood : 
which is interpreted to be of the county where the fact 
is committed. If the proceedings are before the court 
of king's bench, there is time allowed, bet ween the 


* 2 Hal. P. C. 264. 2 Hawk. P. C. 403. | 


* 
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raionment and the trial, for a jury to be impanelled 
. of venire ſacias to the he 

and the trial in caſe of a mrſdemeſnor is had at n privs, 
unleſs it be of ſuch couſequence as to merit a trial at 
bar; which is always invariably had when the priſoner 
is tried for any capital offence. - But, before commiſſi- 


oners of oyer and terminer and gaol delivery, the ſheriff, 


by virtue of a general precept directed to him before- 


hand, returns to the court a panel of forty- eight jurors, 


to try all felons that may be called upon their trial at 
that ſeſſion : and therefore it is there uſual to try all fe- 


lons immediately, or ſoon, after their arraignment. 
But it is not cuſtomary, nor agreeable to the general 


courſe of proccedings, (unleſs by conſent of parties, 
or where the defendant is actually in gaol,) to try per- 
ſons indicted of ſmaller miſdemeſnors at the ſame court 
in which they have ours: not guilty, or traverſed the 
indictment. But they uſually give ſecurity to the 
court, to appear at the next aſſiſes or ſeſſion, and then 


and there to try the traverſe, giving notice to the pro- 
ſecutor of the ſame. OY 


In caſes of high treaſon, whereby corruption of blood 
may enſue, (except treaſon in counterfeiting the king's 


coin or ſeals) or miſpriſion of ſuch treaſon, it is enated 
by ſtatute 7 W. III. c. 3. firſt, that no perſon ſhall be 


tried for any ſuch treaſon, => ob attempt to aſſaſſi- 


nate the wy unleſs the indictment be found within 


three years 
priſoner ſhall have a copy of the indictment, (which in- 
cludes the caption ') but not the names of the witneſſes, 
five days at leaſt before the trial; that is, upon the true 


conſtruction of the act, before his arraignment *; for 


then is his time to take any exceptions thereto, by way 
of plea or demurrer : thirdly, that he ſhall alſo have a 
copy of the panel or jurors two days before his trial: 
and, laſtly, that he ſhall have the ſame compulſive pro- 
ceſs to bring in his witneſſes for him, as was uſual to 
_ compel their appearance againſt him. And, by ſtatute 
7 Ann. c. 21. (Which did not take place till after the 
deceaſe of the late pretender) all perſons, indicted for 


i Foſt. 229. Append. i. ir Ibid. 230, 


as in civil cauſes : 
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high treaſon or miſpriſion thereof, ſhall have not only a 
copy of the indictment, but a liſt of all the witneſſes to 
be produced, and of the jurors impanelled, with their 
profeſſions and places of abode, delivered to him ten 
days before the trial, and in the preſence of two wit. 
neſſes; the better to prepare him to make his challenges 
and defence. But this laſt act, ſo far as it affected in- 
dictments for the inferior ſpecies of high treaſon, ref- 
pecting the coin and the royal ſeals, is repealed by the 
ſtatute 6 Geo. III. c. 53. elſe it had been impoſſible to 
have tried thoſe offences in the ſame circuit in which 
they are indicted : for ten clear days, between the find - 
ing and the trial of the indictment, will exceed the 
time uſually allotted for any ſeſſion of yer and terminer". 
And no perſon indicted for felony is, or (as the law 
ſtands) ever can be, entitled to ſuch copies, before the 
time of his trial ©. | 4 
When the trial is called on, the jurors are to be 
ſworn, as they appear, to the number of twelve, unleſs 
they are challenged by the party. | 
Challenges may here be made, either on the part of 
the king, or on that of the priſoner ; and either to the 


Whole array, or to the ſeparate polls, for the very ſame 


reaſons that they may be made in civil cauſes”. For it 
1s here at leaſt as neceſſary, as there, that the ſheriff or 
returning officer be totally indifferent; that where an 
alien is indicted, the jury ſhould be de medictate, or half 
foreigners, if ſo many are found in the place; (which 
does not indeed hold in treaſons , aliens being very 
improper judges of the breach of allegiance ; nor yet in 
the caſe of Egyptians under the ſtatute 22 Hen. VIII. 
c. 10.) that on every panel there ſhould be a competent 
number of hundredors ; and that the particular jurors 
ſhould be amni exceptione majores 5 not liable to objection 
either propter honoris reſpedum, propter defedtum, propter 
affetum, or propter delictum. | 


'® Foſt. 250. | 22 Hawk. P. C. 420. 3 
2 Hawk. P. C. 410. Hal. P. C. 271. 
P See Vol. III. pag. 359. ms 
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Challenges upon any of the foregoing accounts are 
ſtiled challenges for cauſe; which may be without ſtint 
in both criminal and civil trials. But in criminal caſes, 
or at leaſt in capital ones, there is, in fevorem vitae, al - 
lowed to the priſoner an arbitrary and capricious ſpe- 
cies of challenge to a certain number of jurors, without 
ſhewing any cauſe at all; which is called a peremprory 
challenge: a proviſion full of that tenderneſs and hu- 
manity to priſoners, ſor which our Engliſh laws are 
juſtly famous. This is grounded on two reaſons, 1. 
As every one muſt be ſenſible, what ſudden impreſſions 
and unaccountable prejudices we are apt to conceive 
upon the bare looks and geſtures of another; and how 
neceſſary it is, that a priſoner (when put to defend his 
life) ſhould have a good opinion of his jury, the want 
of which might totally diſconcert him ; the law wills 
not that he ſhould be tried by any one man againſt 
whom he has conceived a prejudice, even without bein 
able to aſſign a reaſon for ſuch his diſlike, 2. 2 
upon challenges for cauſe ſhewn, if the reaſon aſſigned 

rove iuſufficient to ſet afide the juror, perhaps the 
— queſtioning his indifference may ſometimes pro- 
voke a reſentment; to prevent all ill conſequences 
from which, the priſoner is ſtill at liberty, if he pleaſes, 
peremptorily to ſet him aſide. „ 

This privilege, of peremptory challenges, though 
granted to the priſoner, is denied to the king by the ſta- 
tute 33 Edw. J ſt. 4. which enacts, that the king ſhall 
challenge no jurors without affigning a cauſe certain, 
to be tried and approved by the court. However it is 
held that the king need not aſſign his cauſe of chal- 
lenge, till all the panel is gone through, and unleſs 
there cannot be a full jury without the perſons ſo 
challenged. And then, and not ſooner, the king's 
counſel muſt ſhew the cauſe: otherwiſe thejuror ſhall 
be ſwornd. | | 

The peremptory challenges of the priſoner muſt 
however have ſome reaſonable boundary; otherwiſe he 


12 Hawk. P. C. 413. ? Hal. P. c. 271. 
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might never be tried. This reaſonable boundary is ſet. 
tled by the common law to be the number of thirty-five ; 
that is, one under the number of three full juries, For 
the law judges that five and thirty are fully ſufficient ty 
allow the moſt timorous man to challen e through mere 
caprice ; and that he who peremptorily challenges 2 
greater number, or three full juries, has no intention to 
be tried at all. And therefore it dealt with one, who 
peremptorily challenges above thirty-five, and will 
not retract his challenge, as with one who ſtands mute 
or refuſes his trial; by ſentencing him to the peine for: 
et dure in felony, and by attainting him in treafon', | 
And fo the law ftands at this day with regard to treafor, 
of any kind, PI ho” 

But by ſtatute 22 Hen. VIII. c. 14. (which, wich 

regard to felonies, ſtands unrepealed by ſtatute 1 & 2 
Ph. & Mar. c. 10.) by this ſtatute, I fay, no perſon ar- 
raigned for felony, can be admitted to make any more 
than twenty peremptory challenges. But how if the 

riſoner will peremptorily challenge twenty-one, what 
ſhall be done? The old opinion was, that judgment of 
2 forte et dure ſhould be given, as where he chal. 

enged thirty-ſix at the common law“: but the better 
opinion ſeems to be*, that ſuch challenge ſhall only be 
diſregarded and overruled. Becauſe, firſt, the common 
law doth not inflict the judgment of penance for chal- 
lenging twenty-one, neither doth the ſtatute inflict it; 
and ſo heavy a judgment (or that of conviction, which 
fucceeds it) ſhall not be impoſed by implication. Se- 
eondly, the words of the ſtatute are, * that he be not 
„ 2dmitted to challenge more than twenty ;” the evi 
dent conſtruction of which is, that any farther challenge 
ſhall be diſallowed or prevented: and therefore, beins 
null from the beginning, and never in fact a challenge, 
it can ſubject the priſoner to no puniſhment ; but the 
juror ſhall be 3 ſworn. 

If, by reaſon of challenges or the default of the ju gab 


rors, a ſufficient number cannot be had of the original . 
2 2 nf. ans, 2 Hal, Pe . 


2 Hawk. P. C. 414. £70. | Caſe 


G // = — 


panel, a /ales may be awarded as in civil eauſes“, till 
the number of twelve is ſworn, ©* well and truly to try, 
and true deliverance make, between our ſovereign 
„lord the king, and the priſoner whom they have in 
« charge; and a true verdict to give, according to 
« their evidence.” ; | 

When the jury is ſworn, if it be a cauſe of any con- 
ſequence, the indictment is uſually opened, and the 
evidence marſhalled, examined, and enforced by the 
counſel for the crown, or proſecution. But it is a ſet- 
tled rule at common law that no counſel ſhall be al- 
lowed a priſoner upon his trial, upon the general iſſue 
in any capital crime, unleſs ſome point of law ſhall 
ariſe proper to be debated”, A rule, which (however 
it may be palliated under cover of that noble decla- 
ration' of the law, when rightly underſtood, that the 
judge ſhall be counſel for the priſoner ; that is, ſhall 
ſee that the proceedings againſt him are legal and ſtrict- 
ly regular*) ſeems to be not at all of a piece with the 
reſt of the humane treatment of priſoners by the Eng- 
liſh law. For upon what face of reaſon can that aſſiſ- 
tance be denied to ſave the life of a man, which yet is 
allowed him in proſecutions for every petty treſpaſs 2 
Nor indeed is it, ſtrictly ſpeaking, a part of our anti- 
ent law: for the mirrour?, having obſerved the neceſſity 
. of counſel in civil ſuiis, who know how to forward 
* and defend the cauſe, by the rules of law and cuſtoms 
* of the realm,” immediately afterwards ſubjoins ; 
"and more neceſſary are they for defence upon indict- 
ments and appeals of felony, than upon other venial 
* cauſes*.” And the judges themſelves are fo ſenſible 
of tkis defect, that they * ſcruple to allow a priſoner 
8 5 * 


* See Vol. III. pag. 364. © cauſe the evidence to convit 
But, in mere commiſhons of « a priſoner ſhould be fo ma- 
gaol delivery, no tales can be © niteſt, as it could not be 
awarded; though the court © contradicted.” Which, lord 
may ore tenus order a new panel Nottingham (when high ftew- 
tobe returned infianter, (4 Inſt. ard) declared, (3 St. Tr. 726.) 
68. 4 St. Tr. 728. Cooke's was the only good reaſon that 
Caſe.) | | could be given for it. | 

72 Hawk. P. C. 400. Fe. . . 

Sir Edward Coke (3 Inſt. : Father Parſons the jeſuit, 
137.) gives another additional and after him biſhop Ellys, (of 
reaſon for this refuſal, „be- Engliſh liberty. ii. 36.) have 
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counſel to inſlruct him what queſtions to aſk, or even 


to aſk queſtions for him, with reſpect to matters of 
fact: for as to matters of law, arifing on the trial, they 


are entitled to the aſſiſtance of counſel. But, left this 
indulgence ſhould be intercepted by ſuperior influence, 
in the caſe of ſtate criminals, the legiſlature has direded 
by ſtatute 7 W. III. e. 3. 4hat — indifted for ſuch 
high treaſon, as works corruption of the blocd, or 
miſpriſion thereof, (except treaſon in counterſeiting 

the king's coin or ſeals) may make their full defence 
by counſel, not excecding two, to be named by the 
mer and aſſigned by the court or judge: and ihe 
ame indulgence, by ſtatute 20 Geo. II. c. 30. is ex- 
tended to parliamentary impeackments for high treaſon, 


which were excepted in the former act. 


The 


doctrine of evidence upon pleas of the 


erown is, in moſt reſpects, the ſame as that upon civil 


actions, 


There are however, a few leading points 


wherein, by ſeveral ſtatutes, and refolutions, a df 
ference 1s made between civil and criminal evidence. 
Firſt, in all caſes of high treaſon, petit treaſon ard 
miſpriſion of treaſon, by Ratutes 1 Edw. VI. e. 12, ard 
5 & 6 Edw. VI. c. 11. two law ſul witneflcs are re- 
quired to convict a priſoner; unleſs he ſhall willingly 
and without violence ceny the fame. By ſtatute 1 & 
2 Ph. & Mar. c. 10. a farther exception is made as to 
treaſons in counterfeiting the king's ſeals or ſignatures, 
and treaſors corcernirg coin current within this realm; 
and more particularly by c. 11. the offences of 1mport- 
ing counterfeit foreign money,current in this kingdom, 


and impairing, 


counterfetirg, 


or ſorgirg ary currert 


coin. The ſtatutes 8 & ꝙ W. IL c. 25. & 15 & 16 


imagine d, that the benefit of um, 1 conceive, ſignifies only 


counſel to plead for thera was 
| Grit denicd to priſoners by a 
law of Henry 1, meaning (l 
preſume) chapters 47 and 48 
of the code which is uſually 
attributed to that prince,“ De 
* cauſis criminalibus vel capituli- 
« Bus nemo quacrat confulium ; 
« quin implacitatus flatim perne- 
get, ſine omni petitione conjulti 
« [Tn altis omnibus foteſt et debet 


4 244 confilio,” - But this cgi 


an imfarlance, and the fette 
conſilii is craving loave to impart; 
(See Vol. III. pag. 298.) which 
is not allowable in any crim- 
nal proſecution. This will be 
manifeſt by comparing this law 
with a contemporary paſſage in 
the grand couftumnicy of Normar:. 
dy, (ch. 85.) which ſpeaks ef 
imparlances in perſonal actions 
A pres ce, eff tenu le querelic a 
* reſpondre ; et dura congie & ey 
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Ceo. II. e. 28. in their ſubſequent extenſions of this 
ſpecies of treaſon do alſo provide, that the offenders 
may be indict ed, arraigned, tried, convicted, and at- 
tainted, by the like evidence and in ſuch manner and 
form, as may be had and uſed againſt offenders for 
counterfeiting the king's money. But by ſtatute 7 W. 
III. c. 3, in proſecutions for thoſe treaſons to which 
that act extends, the ſame rule (of requiring tzwo wit- 
neſſes) is again enforced ; with this addition, that the 
emfeſſion of the priſoner, which ſhall countervall the 
neceſſity of ſuch proof, muſt be in en cburt. In the 
conſtruction of which ad it hath been holden®, that a 
confeſſion of the priſoner, taken out of court, before a 
magiſtrate or perſon having competent authority to 
take it, and proved by two witneſſes, is ſufficient to 
convict him of treaſon, But hafty unguarded confeſ- 
ſions, made to perſons having no ſuch authority, ought 
not to be admitted as evidence under this ſtatute. And 
indeed, even in caſes of felony at the common law, 
| they are the weakeſt and moſt ſuſpicious of all teſti» 
mony; ever liable to be obtained by artifice, falſe 
hopes, promiſes of favour, or menaces ; ſeldom re- 
membered accurately, or reported with due precifion ; 
and incapable in their nature of being rf eps by 
other negative evidence. By the ſame ſtatute 7 W. III. 
it is declared that both witneſſes muſt be to the ſame 
overt act of treaſon, or one to one overt act, and the 
other to another overt act, of the ſame ſpecies of trea- 
ſon?, and not of diſtinct heads or kinds; and no evi- 
dence ſhall be admitted to prove any overt act not ex- 

reſsly laid in the indictment, And therefore in fir 
Ts Fenwick's cafe, in king William's time, where 
there was but one witneſs, an act of parliamentè was 
made on purpoſe to attaint him of treaſon, and he was 
executed?, But in almoſt every other accuſation one 
poſitive witneſs is 3 Baron Monteſquieu lays 

N , 3 

8 conſeiller, il le demande ef © liv, debt fatum negare que 
* guand il ſera conſeilic il peut © accuſatus eſt." | | 
* nyer le ſuic dont il eft accuſe." Foſler. 240 244. | 
Or, as it ſtands in the Latin v See St, Tr. II. 144. Foſ- 
text, /edit. 1539.) Duerelatus ter 235. i 
E autem poſtea tenetur reſpondere ; © Stat. 8 W. III. c. + 
: et babebit licentiam conſilendi, d Stat, Tr, V. 49, 

i requixat ; babito autem conſi- 3 
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it down for a rule“, that thoſe Jaws which condemn 3 
man to death in any caſe on the depoſition of a ſingle 
witneſs, are fatal to liberty : and he adds this reaſon, 
that the witneſs who affirms, and the accuſed who de. 
nies, make an equal balance“; there is a neceſlity 
therefore to call in a third man to incline the ſcale. But 
this ſeems to be carrying matters too far: for there are 
ſome crimes, in which the very privacy of their nature 
excludes the poſſibility of having more than one wit- 
neſs ; muſt theſe therefore eſcape unpuniſhed ? Neither 
indeed is the bare denial of the — accuſed equixa- 
lent to the poſitive oath of a diſintereſted witneſs, In 
caſes of inditments for perjury, this doctriſ e is beter 
founded ; and there our law adopts it: for one witneſs 
is not allowed to convict a man indicted for perjury; 
| becauſe then there is only one vath againſt another. 
In caſes of treaſon alſo there is the accuſed's oath of 
allegiance, to counterpoiſe the information of a ſingle 
. witneſs; and that may perhaps be one reaſon why the 
law requires a double . y to convict him: though 
the principal reaſon, undoubtedly, is to ſecure the ſubs 
ject from being ſacrificed to fictitious conſpiracies, 
which have been the engines of profligate and crafiy 
politicians in all ages. | 

Secondly, though from the reverſal of colonel Sid- 
ney's attainder by act of parliament in 16897 it may 
be collected, that the mere ſimilitude of hand-writing 
in two papers ſhewn to a jury, without other concur 
rent tellimony, is no evidence that both were written 
by the ſame perſon ; yet undoubtedly the teftimony of 
witneſſes, well acquainted with the party's hand, that 
they believe the paper in queition to — been written 
by him, is evidence to be left to a jury. 

Thirdly, by the Rat 21 Jac. I. c. 27. a mother 
of a baſtard child, contealing its death, muſt prove by 
one Witneſs that the child was born dead; othervile 
ſuch concealment ſhall be evidence of her having mur- 
dered nw : ; x | | 


© Sp. L. b. 12. c. 3: 1690. St. Tr. IV. 453. Fran- 
Beccar. c. 13. _ = cia's caſe, 4. D. 1716. dt. 
© 10 Mod. 194. Fr. VI. 69. Layer's caſe, A. ). 
© St. Tr. VIII. 472. 1712. 1bid. 279. Henzey's caſe, 


22 Hawk. P. C. 431. A. D. 1758. 4 Burr. 644. 
Lord Prcſton's caſe. 4. D. See pag. 198, 
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Fourthly, all preſumptive evidence of felony ſhould 
be admitted cautiouſly : for the law holds, that it is bet- 
ter that ten guilty perſons eſcape, than that one inno- 
cent ſuffer. And fir Matthew Hale in particular! lays 
down two rules, moſt prudent and neceſſary to be ob- 
ſerved ? 1. Never to corvict a man for ftealing the 
goods of a perſon unknown, merely becauſe he will 
give no account how he came by them, unleſs an ac- 
tual felony be proved of ſuch goods: and, 2. Never to 
convict any perſon of murder or manſlaughter, till at 
leaſt the body be found dead; on account of two in- 
ftances he mentions, where perſons were executed for 
the murder of others, who were then alive, but miſ- 
ſing. | | 3 
Laftly, it was an antient and commonly received 
practice“, (derived from the civil law, and which alſo 
to this day obtains in the kingdom of France“) that, as 
counſel was not allowed to any prifoner accuſed ot a 

capital crime, ſo neither ſhould he be ſuffered to ex- 
culpate himſelf by the teſtimony of any wituefſes. And 
therefore it deſerves to be remembered, to the honour 
of Mary I, (whole early ſentiments, till her marriage 
with Philip of Spain, ſeem to have been humane and 
- generous?) that when ſhe appointed fir Richard Mor- 
gan chief juſtice of the common pleas, ſhe in joined 
him, © that notwithitanding the old error, which did 


not admit any witneſs to ſpeak, or any other matter 


* to be heard, in favour of the adverſary, her majeſty 


„ being party; her highneſs's pleaſure was, that what- 
« ſoever could be brought in favour of the ſubject 
4 ſhould be admitted to be heard: and moreover, that 
« the juſtices ſhould not perſuade themſelves to fit 
in judgment otherwiſe for her highneſs than for her 


A ſubject“.“ Afterwards, in one particular inſtance 


8 embe zaling the queen's military ſtores was made 
elony by ſtatute 31 Eliz. c. 4.) it was provided that any 
perſon, impeached for ſuch felony, ſhould be re- 
 * ceived and admitted to make any lawful proof that he 
* could, by lau ſul wiineſs or otherwiſe, for his diſ-. 


12 Hal. P. C. aco. o See pag. 17. | 

L I. . r Follingſh. 1112. St. Tr. L 
Domat. publ. law. b. 3. t. 72. | | | 

1. Monteſq. Sp. L. b. 29. 6. 11. 
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0 charge and defence :** and in general the courts grew 
ſo heartily aſhamed of a doctrine fo unreaſonable and 


oppreſſive, that a practice was gradually introduced of 


examining witneſſes for the priſoner, but not upon 
oath? : the conſequence of which ftill was, that the 
jury gave leſs credit to the priſoner's evidence, than to 
that produced by the crown. Sir Edward Coke” pro- 
teſts very ſtrongly againſt this tyrannical practice: de- 


claring—that he never read in any act of parliament, 
book caſeSar record, that in criminal caſes the party 


accuſed ſhould At have witneſſes ſworn for him; and 
therefore there was not ſo much as /cinit//a furis againſt 


its, And the houſe of commons were ſo ſenfible of 
this abſurdity, that, in the bill for aboliſhing hoſtili- 
ties between England and Scotland', when felonies - 


committed by Engliſhmen in Scotland were ordered to 
be tried in one of the three northern counties, they in- 
ſiſted on a clauſe, and carried it“ againſt the efforts of 
both the crown and the houſe of lords, againſt the 
practice of the courts in England, and the expreſs law 
of Scotland“, “that in all ſuch trials for the better diſ- 
„ covery of the truth, and the better iuformation of the 
& conſciences of the jury and juſtices, there ſhall be 
« aJlowed to the party arraigned the benefit of ſuch cre- 
© Gdible witneſſes, to be examined _ oath, as can be 
produced for his clearing and juſtification.” At length 
by the ſtatute 7 W. III. c. z. the ſame meaſure of jul- 
tice was eſtabliſhed throughout all the realm, in caſes 
of treaſon within the act: and it was afterwards de- 
clared by ſtatute 1 Ann, ft. 2. c. 9. that in all caſes of 
treaſon and felony, all witneſſes 2 the priſoner ſhould 
be examined upon oath, in like manner as the witneſ- 
ſes again him. 5 

hen the evidence on both ſides is cloſed, and in- 
deed when any evidence hath been given, the jury 
cannot be diſcharged (unleſs in caſes of evident neceſ- 
ſity* till they have given in their verdict ; but are to 
conſider of it, and deliver it in, with the ſame forms, 

* 2 Bulſt. 147. Cro, Car. 292. 15. 29. 30 Jun. 1607, 
1 Inſt. 79. w Jbid. 4 Jun. 1607. 


See alſo 2 Hal. P. C. 283. * Co. Litt. 227. 3 Inſt. 110. 
and his ſummary. 264. Foſt. 27. Gould's caſe, Hib 


t Stat. 4 Jac. L c. 1. I764. 
Com. Journ. 4, 5 12, 13. 


8 


22 Wn, =. > > 


— — 


25 upon civil cauſes : only they cannot, in a criminal 
caſe which touches life or member, give a privy ver- 
dict“. But the judges may adjourn, while the jay 
are withdrawn to confer, and return to Teceive, tne 
verdi& in open court*, And ſuch public or open ver- 
dict may be either general, guilty, or not guilty ; or 
ſpecial, ſetting forth all the circumſtances ot the caſe, 
and praying the judgment of the court, whether, for 
inſtance, on the facts ſtated, it be murder, manſlaugh- 
ter, or no crime at all. This is where they doubt the 
matter of law, and therefore chaſe to leave it to the de- 
termination of the court; though they have an un- 
queſtionable right of determining upon all the circums 
ſtances, and finding a general verdid, if they think 
proper ſo to hazard a breach of their oaths; and, if 
their verdict be notoriouſly wrong, they may be pu- 
niſhed, and the verdict ſet aſide by attaint at the ſuit 
of the king; but not at the ſuit of the priſoner? But 
the practice heretofore in uſe, of fining, impriſoning, 
or otherwiſe puniſhing jurors, merely at the diſcretion 
of the court, for finding their verdict contrary to the 


direction of the judge, was arbitrary, unconſtitutional | 


and illegal; and is treated as ſuch by ſir Thomas Smith, 


two hundred years ago; who accounted © ſuch doings 


to be very violent, tyrannical, and contrary to the 
„liberty and cuſtom of the realm of England.“ For 


as fir Matthew Hale well obſerves*, it would be a 


_ moſt unhappy caſe for the judge himſelf, if the priſo- 
ner's fate depended upon his directions: -unhappy alſo 
tor the priſoner ; for, if the judge's opinion muſt rule 
the verdict, the trial by jury would be uſeleſs. Yet in 
many inſtances, where contrary to evidence the jury 
have found the priſoner guilty ; their verdi& hath been 
mercitully ſet aſide, and a new trial granted by the 
court of king's bench for in ſuch caſe, as hath been 
laid, it cannot be ſet right by attaint. But there hath 
jet been no inſtance of granting a new trial, where the 
priſoner was ecquitted upon the firſt®, | 

” 2 Hal. P. C. 300. 2 1 1755 


Hawk, P. C. 439. 22 Hal. P. C. 313. 
3 St. Tr. 731. 4 St. Tr. di Lev. 9. T. Jones. 163. 
231. 455, 48 6. | "St. Fr. X. 416. | 


Aan e Hawk. P. C. 442, 
* Smith's conimenw. I. 3. RO | ” 
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If the jury therefore find the priſoner not guilty, he 
is then for ever quit and diſcharged of the accuſation! ; 
except he be appealed of felony within the time limited 
by law. And upon ſuch his acquittal, or diſcharge 
for want of proſecution, he ſhall be immediately ſet 
at —_ without payment of any fee to the gaoler'. 
But if the jury find him guiltyf, he is then ſaid to be 
cenvided of the crime whereof he ſtands indicted, 
Which conviction may accrue two ways; either by his 
confeſſing the offence and pleading guilty ; or by his 
being found fo by the verdi of his country. 

When the offender is thus convicted, there are two 
collateral circumſtances that immediately ariſe. 1. On 
a conviction, (or even upon an acquittal where there 
was a reaſonable ground to proſecute, and in fact a 
bona fide proſecution) for any grand or petit larciny or 
other felony, the reaſonable expenſes of proſecution, 
and alſo, if the proſecutor be poor, a compenſation for 
his trouble and loſs of time, are by ſtatutes 25 Geo. II. 
c. 36. and 18 Geo. III. c. 19. to be allowed him out of 

the county ſtock, if he petitions the judge for chat pur- 
poſe; and by ſtatute 27 Geo. II. c. 3. explained by the 
ſame ſtatute 18 Geo. III. c. 19. all perſons, appear- 
ing upon recognizance or /ubp@na to give evidence, 
whether any — be preferred or no, and as well 
without conviction as with it, are entitled to be paid 
their charges, with a farther allowance (if poor) for 
their trouble and loſs of time. 2. On a convittion of 
larciny in particular, the proſecutor ſhall have reſtitu- 
tion of his goods, by virtue of the ſtatute 21 Hen. VIII. 
c. 11, For by the common law there was no reſtitu- 
tion of goods upon an indictment, becauſe it is at the 
{uit of the king only; and therefore the party was en- 
forced to bring an appeal of robbery, in order to have 
his goods again. But, it being conſidered that the 


- © The civil law in ſuch his judges, the ſorm of pro- 
caſe only diſcharges him from nouncing that conviction was 
the ſame accuſer, but not from ſomething peculiarly delicate; 
the ſame accuſation. (I. 46. not that he was guilty, but 


4. 7. 5. 1.) that he had not been enough 
© Stat. 14 Geo. III. c. 20. upon his guard; © parum cavife 
ein the Roman republic, „% videtur.” (Feſtus. 325-/ 

when the priſoner was convict- 83 laſt, 242. 


ed of any capital effence by 
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party, proſecuting the offender by indictment, dt ſerves 
to the full as much encouragement as he who proſeeutes 
by appeal, this ſtatute was made, which nas e that if 
any perſon be convicted of larciny by the evidence of 
the party robbed, he ſhall have full reſtitution of his 
money, goods, and chattels; or the value of them out 
of the offender's goods, if he has any, by a writ to. be 
granted by the juſtices. And the conſtruction of this 
act having been in great meaſure conformable to the 
law of appeals, it has therefore in practice ſuperſeded 
the uſe of appeals of larciny. For inſtance: as — 
upon appeals“, ſo now upon indictments of lareiny, 
this writ of reſtitution ſhall reach the goods ſo ſtolen, 
notwithſtanding the property of them is endeavoured 
to be altered by ſale in market overt*®, And, though 
this may ſeem ſomewhat hard upon the buyer, yet the 
rule of law is that /p:liatus debet, ante omnia, reſtitui;“ 
eſpecially when he has uſed all the diligence in his powe | 
er to convict the felon. And, ſince the caſc is reduced 
to this hard neceſſity, that either the owner or the buyer 
muſt ſuffer ; the law prefers the right of the owner, 
who has done a meritorious act by purſuing a felon to 
condign puniſhment, to the right of the buyer, whoſe 
merit is only negative, that he has been guilty of no 
unfair tranſaction. And it is now ufual for the court, 
upon the conviction of a felon, to order (without any 
writ) immediate reſtitution of ſuch goods, as are 
brought into court, to be made to the ſeveral proſecu- 
tors. Or, elſe, ſecondly, without ſuch writ of reſti- 
 tution, the party may peaceably retake his goods 
wherever he happens to find them', unleſs a new pro- 
perty be fairly acquired therein. Or, laſtly, if the ſe 
lon be convicted and pardoned, or be allowed his cler- 
87» the party robbed may bring his action of trover 
againſt him for his goods; and recover a ſatisfaction 
in damages. But ſuch action lies not before proſecu- 
tion; for ſo felonies would be made up and healed” ; 
and alſo recaption is unlawful, if it be done with inten- 
tion to ſmother or compound the larciny; it then be- 
coming the heinous offence. of theft · bote, as was men- 
tioned in a former chapter“. 


* BraQton, de cOrmmn. c. 32, l See Vol. III. Pag- + 
| i See Vol. II. pag. 454. 21 Hal, P. C. 546. 
v Hal. P. C. 543. Sce pag. 133. 
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It is not uncommon, when a perſon is convicted of Je 


miſdemeſror, which principally and more immediately 
affects ſome individual, as a battery, impriſonment, or 
the like, for the court to permit the defendant to /pak 


ui the proſecutor, beſore any judgment is pronounced; 


and, if the proſecutor declares himſelf ſatisfied, to in- 
flict but a trivial puniſhment, This is done, to reim- 
burſe the proſecutor his e. dee and make him ſome 
private amends, without the treuble and circuity ofa 


civil action. But it ſureiy is a dangerous practice: and 


though it may be intruſted to the pruder.ce aud diſere- 
tion of the judges in the ſuperior courts of record, it 
- ought never to be allowed in local or inferior juiit- 
dictions, ſuch as the quarter-ſeſſions ; where proſecu- 
tions {or aſſaulis are by this means too frequently con- 
menced, rather for private lucre than for 0 great erdy 
of public juſtice. Above all it ſhould never be ſuffer. 
ed, where the teſtimony of the proſecutor himſelf is 
neceſſary to convict the deſendant - for by this means, 
the rules of evidence are entirely ſubverted ; the pro- 
ſecutor becomes in effect a plaintiff, and yet is ſuflered 
to bear witneſs for hiniſelf, Nay even a voluntary for- 
giveneſs, by the party injured, ought not in true poli- 


cy to intercept the ſtroke cf juſiice. “ This,” fays . 


an clegant writer®, (v LO pleads with equal ſtrength 
ſor the certainty as for the lei of puriſhnent,) © may 
* be an act of good nature and humanity, but it is cor- 
e trary to the good of the public. For, although a pri- 
« Lvate citizen may diſpenſe with fatisſaQion for his pri- 
vate injury, he cannot remove the neceſſity of public 

4 example. The right of puniſhing — not to 
any one individual in particular, but to the ſociety in 
« general, or the ſovereign who repreſents that fo 
« ciety : and a man may renounce his own portion of 
4 this right, but he cannot give up that of others,” 


®* Becc, ch. 46. 


CHAPTER. THE TWENTY-EIGHTH. 


or Tux BENEFIT on CLERGY. 


A FTE R tial and conviction, the judgment of the 
court regularly follows, unleſs ſuſpended or arreſted 
by ſome intervening circumſtance ; of which the prin- 
cipal is the benefit of clergy : a title of no ſmall curi- 
ofity as well as ufe ; and concerning which I ſhall 
therefore inquire, 1. Into its original, and the various 
matations which this privilege of clergy has ſuſtained. 
2. To what perſons it is to be allowed at this day. 3. 
In what caſes. 4. The conſequences of allowing it. 

I. Clergy, the privilegium clericale, or in common 
ſpeech rhe benefit of clergy, had its 1 from the pious 
regard paid by chriſtian prin ces to the church in its in- 
fant ſtate; and the ill uſe which the popiſh ecclefiaftics 
fon made of that pious regard. The exemptions 
which they granted to the church, were pe of 
two kinds: 1, Exemption of places, conſecrated to re- 
ligious duties, from criminal arreſts, which was the 
foundation of ſanctuaries: 2. Exemptions of the perſons 
of clergymen from criminal proceſs before the ſetular 
Judge in a few particular caſes, which was the true ori- 
ginal and meaning of the privileginm clericdle, 


But the clergy, increaſing in wealth, power, honour, 


number, and intereſt, began ſoon to ſet up for them+ 
ſelves: and that which they obtained by the favour of 


the civil government, they now claimed as their inherent 1 
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right; end as a right of the higheſt nature, indeſeaſi. 


ble, and fure divins*. By their canons therefore and 
conſtitutions they endeayoured at, and where they met 
with eaſy princes obtained, a vaſt extenſion of theſe ex- 
emptions: as well in regard to the erimes chemſelves, 
of which the liſt became quite univerſial*; as in re- 
2 to the perſons exempted, among whom were at 


length eomprehended not only every little ſubordinate 


officer belonging to the church or clergy, but even 
many that were totally laymen. | | 
In England however, although the uſurpations of the 


pope were very many and prievous, till Henry the 


eighth entirely exterminated his ſupremacy, yet a total 


exemption of the clergy from ſecular juriſdiction could 
never be thoroughly effected, though often endeavour- 
ed by the clergy® : and therefore, though the antient 
privilegium clericale was in fome capital caſes, yet it was 
not univerſally, allowed. And in thoſe particular caſes, 
the uſe was for the biſhop or ordinary to demand his 


clerks vo be remitted out of the king's courts, as ſoon az 
they were indicted: concerning the allowance of which | 


demand there was for many years a great uncertainty*; 


till at length it was finally ſettled in the reign of Henry 


the ſixth, that the priſoner ſhould firft be arraigned; 


and might either hen claim his benefit of clergy, by 


way of declinatory plea : or, after convifion, by way 
of arreſting judgment. This latter way is moſt uſually 

raiſed, as it is more to the ſatisfaction of the court to 
— the crime previouſly aſcertained by confeſſion or 
the verdict of a jury; and alſo it is more advantageous 


to the priſoner himſelf, who may poſſibly be acquittee, 


and ſo nee not the benefit of his clergy at all. 
| - Originally che law was held, that no man ſhould be 
admitted to the privilege of clergy, but ſuch as had 


= The principal argument, © phets no harm.“ (Keilws 
upon which they founded 181.) = 
this exemption, was that text b See vol. III. pag. C. 
of ſcripture ; ** touch not mine © Keilw. 180. 


, ® anointed, and do my pro» 92 Hal. P. C. 377» 
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the babitum et terſuram clericalem®, But in proceſs of 
time a much wider and more comprehenſive criterion 
was eſtabliſhed : every one that could read (a mark of 
great learning in thoſe days of ignorance and her ſiſter 
Frerftidido) being accounted a clerk or clericus, and al- 
lowed the benefit of clerkſhip, though neither initiated 
in holy orders, nor trimmed with the clerical tonſure. 
But when learning, by means of the invention of print- 
ing and other concurrent cauſes, began to be more ge- 
nerally diſſeminated than formerly; and reading was 
no longer a competent proof of clerkſhip, or being in 
holy orders; it was found that as many laymen as di- 
vines were admitted to the rivilegium clericale: and 
therefore by ſtatute 4 Hen. VII. c. 1 3. a diſtinction was 
once more drawn between mere lay ſcholars, and cler ks 
that were really in orders. And though it was thought 
reaſonable ſtill to witigate the ſeverity of the law with re- 

| gard to the former, yet they were not put upon the ſame 
ooting with actual clergy ; being ſubjected to a ſlight 
degree of puniſhment, and not allowed to claim the 
clerical previlege more than once. Accordingly the ſta- 
tute directe, that no perſon, once admitted to the benefit 
of clergy, ſhall be admitted thereto a ſecond time, un- 
leſs he produces his orders : and in order to diſtinguiſh 
their perſons, all laymen who are allowed this privilege 
ſhall be burnt with a hot iron in the brawn of the left 
thumb. This diſtin Aion between learned laymen, and 
real clerks in orders, was aboliſhed for a time by the 
liatutes 28 Hen, VIII. e. 1. and 32 Hen. VIII. e. 3. but 
is held' to have been virtually reſtored by ſtatute 1 
Edw. VI. c. 12. which ftatute alſo enacts that lords of 
parliament and peers of the realm, having place ard 
voice in parliament, may have the benefit of their 
peerage, equivalent to that of clergy for the firſt of- 
tence, (although they cannot read, anq without being 
burnt in the hand) for all offences then clergyable to 
commoners, and alſo for the crimes of houſe-breaking, 
lighway-robbery, horſe · ſtealing, and robbing of church- 
es. | | 


„2 Hal. P. C. 372. M. Paris, * Hob. 294. 2 Hal. P. C. 375- 
4. D. 1259. See vol. I, pag. 24. | | 
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After this burning the laity, and before it the rea! 
clergy, were diſcharged from the ſentence of the law in 
the — 2 courts, ard delivered over to the ordinary, to 
be dealt with according to the eccleſiaſtical canons, 
W hereupon the ordinary, not ſatisfied with the prock 
adduced in the profane fecular court, ſet himſelf for. 
mally to work to make a purgation of the offender by a 
new canonical trial; although he had been previouſly 
convicted by his country, or perhaps by his own eon- 
feſfion*. This trial was held before the brſhop 1n perſon, 
or his deputy; and by a jury of twelve a and 
there, firſt, the party himſelf was required to make oath 
of his own innocence; next there was to be the oath of 
twelve compurgators; who ſwore they believed he ſpoke 
the truth; then, witneſſes were to be examined upon 
oath, but on behalf of the priſoner only; and, laſtly, 
the jury were to bring in their verdict upon oath, which 
uſually acquitted the priſoner ; otherwiſe, if a clerk, he 
was res or put to penance®, A learned judge, 
in the beginn ing of the laſt century“, remarks with 
wuch indignation the vaſt complication of perjury and 
ſuborration ct perjury, in this folemn farce of a mock 
trial; the witneſſes, the compurgators, and the jury, 
being all of them partakers in the guilt: the delinquent 
party alſo, though convicted before on the cleareſt evi- 
dence, ard conſcious of his own offence, yet was per- 
mitted and almoſt compelled to ſwear himſclf not guilty: 
nor was the good biſhop himſelf, under whoſe counte- 
nance this ſcene of wickedneſs was daily tranſacted, by 
any means exempt from a ſhare of it. And yet by this 
purgation the party was reſtored to his credit, his liberty, 
his lands, and his capacity of purchaſing afreſh, and 
vas entirely made a new and an innocent man. 
The ſcandalous proſtitution of oaths, and the forms of 
uflice, in the almoſt conſtant acquittalof feloniousclerks 
by purgation, was the occaſion, that, upon very heinous 


fStaunſord. P. C. 138.3. h Hob, 291. 
23 P. W... 447. Hob. 289. | 
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and notorious circumſtances of guilt, the temporal courts 


'would not truſt the ordinary with the trial of the offender, 
but delivered over to him the convicted clerk, ab/que 

wgatione facienda : in which ſituation the clerk convi& 
could not make purgation ; but was to continue in priſon 
during life, and was incapable of acquiring any perſo- 


nal property or receiving the profits of his lands, unleſs 
the king ſhould pleaſe to pardon him. Both theſe courſes 


were in ſome degree exceptiontble; the latter being 
rhaps too rigid, as the former was productive of the 


moſt abandoned perjury. As therefore theſe mock trials 
took their riſe from factious and popiſh tenets tending - 


to exempt one part of the nation from the general mu- 
nicipal law; it became high time, when the reforma- 
tion was thoroughly eſtabliſhed, to aboliſh ſo vain a 
impious a ceremony. | 55 
Accordingly the ſtatute 18 Eliz. c. 7. enacts, that, for 
the avoiding of ſuch per juries and abuſes, after the offen- 
der has been allowed his clergy, he ſhall not be deli- 
rered to the ordinary, as formerly ; but, upon ſuch al- 
lowance and burning in the hand, he ſhall forthwith be 
enlarged and delivered out of priſon ; with proviſo, 


that the judge may, if hethinks fit, continue theoffender 
in goal for any time not exceeding a year. And thus the 


law continued, for above a century, unaltered ; except 
only that the ſtatute 21 Jac. I. c. 6. allowed, that wo- 


men convicted of fimple larcinies under the value often 


ſhillogs ſhould (not properly have the benefit of clergy, 
for they were not called upon to read; but? be burnt 
in the hand, and whipped, ſtocked, or impriſoned for 
any time not excecding a year. And a ſimilar indul- 


gence, by the ſtatutes 3 & 4 W. & Mc. . and 4 & 5 


W. & M. c. 24. was extended to women, guilty of any 


oa pr felony whatſoever ; who were allowed once 
to claim the benefit of the Na?ure, in like manner as men 
might claim the benefit of clergy, and to be diſcharged 
upon being burned in the band, and iin riſoned for any 


"me not exceeding a year. The puniſhment of burning 


in the band being found ineffectual, was alſo changed 
by ſtatute 10 & II W. TH, c. 23- into burning in the 
| 13 i | 
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moſt viſible part of the left cheeł, neareſt the noſe: but 
ſuch an indelible ſtigma being found by experience to 
render offenders deſperate, this proviſion was repealed 
about ſeven years afterwards, by ftatute 5 Ann, c. 6. 
and, till that period, all women, all peers of parliament 
and peereſſes, and all male commoners who could read, 
were diſcharged in all clergyable felonies ; the males 
abſolutely, if clerks in orders; and other commoner, 
both male and female, upon branding, and peers ard 

-rvaga without branding, for the firſt offence: yet all 
liable (excepting peers and peereſſes) if the judge ſay 

occaſion, to CO one not exceeding a year. Ard 
thoſe men, who could not read, if under che degree of 
peerage, were hanged. . 

Afterwards indeed it was conſidered, that education 
and learning were no extenuations of guilt, but quite the 
reverſe: and that, if the puniſhment of death for ſimple 
felony was too ſevere for thoſe who had been liberall; 
inſtructed, it was, a fortieri, too ſevere for the ignorant 
alto. And thercupon by the ſame ſtatute 5 Ann. c. 6, 
it was eracted, that the benefit of clergy ſhould be 
ted to all thoſe who were entitled to aſk it, withort 
re ing them to read by way of conditional merit. 
And experience having ſhewn, that ſo very univerſal 
a a lenity was frequently inconvenient, and an encourage- 
ment to commit the lower degrees of felony ; and that, 
though capital puniſhments were too rigorqus for thel: 
inferior offences, yet no puniſhment at all (or next to 
none) was as much too gentle: it was farther enacted 
by the ſame ſtatute, that when any perſon is convicted 
ot any theft or larciny, and burnt in the hand for the 
ſame according to the antient law, he ſhall alſo, at de 
diſcretion of the judge, be committed to the houſe of 
correction or public workhouſe, to be there kept to hard 
labour for any time not leſs than fix months, and not ex- 

ceeding two years; wich a power of inflicting a double 
confinement in caſe ofthe party's eſcape from the firſt. 
And it was alſo enaRed by the ſtatutes 4 Geo. I. c. II. 
ard 6 Geo. I. c. 23. that when any perſons ſhall be con- 
victed of any larciny, either grand or petit, or an ſebo- 
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nious ſtealing or takingof money or goods and chattels 
either from the perſon or the houſe of any other, or in 
any other manner, and who by the law ſhall be entitled 


to the benefit of clergy, and liable only to the penalties 


of burning in the hand or whipping, the court in their 
diſcretion, inſtead of ſuch burning in the hand or whip- 
ping, may direct ſuch offenders to be tranſported to 
America (or, by ſtatute 19 Geo. III. c. 74. to any other 
parts beyond the ſeas) for ſeven years: and if they re- 
turn or are ſeen at large in this kingdom within that 
time, it ſhall be felony without benefit of clergy. And 


by the ſubſequent ſtatutes 16 Geo. II. c. 15. and 8 Geo, 


III. c. 15. many wiſe proviſions are made for the more 
| ſpeedy and effectual execution of the laws relating to 
tranſportation, and the conviction of ſuch as trangreſs 
them. But now by the ſtatute 19 Geo. III. c. 74. all 
offenders liable to tranſportation may in lieu thereof, at 
the diſcrenon of the judges, be employed, if males, 
(except in the caſe of petty lurciny) in hard labour for 
the benefit of ſome rublic navigation : or, whether 
males or females, may in all caſes be confined to hard 
labour in certain penitentiary houſes, to be erected by 
virtue of the ſaid act, for the ſeveral terms therein ſpe- 
cified, but in no cale exceeding ſeven years ; with a 
power of ſubſequent mitigation, and even of reward, in 


cafe of their good behaviour But if they eſcape and 


are re»taken, for the firſt time an addition of three years 


is made to the term of their confirement; anda ſecond 


eſcape is felony without benefit of clerpy. 

In forming the plan of theſe penitenuary houſes, the 
principal objects have been, by ſobriety, cleanlineſs, and 
medical aſſiſtance, by a regular leries of labour, by ſoli- 
tary conſinement during the intervals of work, and by 
due religious inſtruction, to preſerve and amend the 
health of the urhappy offenders, to inure them to habits 
el induſtry, to guard them from pernicious company, to 


accuſtom them to lerious reflection, and to teach them 


both the principles and practice of every chrifiian and 
moral duty, And if the whole of this plan be pro- 


perly executed, and its defects be timely ſupplied, there 
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is reaſon to hope that ſuch a reformation may be effected 
in the lower claſſes of mankind, and ſuch a gradual 
ſcale of puniſhment be affixed to all gradations of guilt, 
as may in time ſuperſede the neceffity of capital puniſh- 
ment, except for very atrocious crimes. | | 

It is alſo enacted by the ſame ſtatute, 19 Geo. III e. 

4. that inſtead of burning in the hand (which way 
ometimes too ſlight and ſometimes too diſgraceſul à 
puniſhment) the court in all clergyable felonies may im- 
poſe a pecuniary fine; or (except in the caſe of man- 
ſlaughter) may order the offender to be once or oftener, 
but not more than thrice, either publickly or privately 
whipped ; ſuch private whipping (to prone colluſion 
or abuſe) to be inflifted in the preſence of two wit- 
neſſes, and in caſe of female offenders in the preſence 
of ſemales only. Which fine or whipping ſhall have 
the ſame conſequences as burning in the hand; and the 
offender, ſo fined or whipped, ſhall be equally liable to 
a ſubſequent detainer or impriſonment, | 
In this ſtate does the benefit of clergy at preſent ſtand; 
very conſtderably different from its original inflitution: 
the wiſdom of the Engliſh legiſlature having, in the 
courſe of a long and laborioys proceſs, extracted by a 
noble alchemy rich medicines out of poiſonous ingre- 
dients; and converted, by gradual mutations, what 
was at firft an unreaſonable exemption of particular po- 
piſh eccleſiaſtics, into a merciful mitigation of the ge- 
neral law, with reſpeR to capital puniſhment. 

From the whole of this detail we may collect, that 
however in times of ignorance and ſuperſtition that 
monſter in true policy may for a while ſubſiſt, of a body 
of men, reſiding in the bowels of a ſlate, and yet inde- 
pendent of its laws; yet, when learning and rational 
religion have a Intle enlightened men's minds, ſociety - 
can no longer endure an abſurdity ſo groſs, as mutt 
deſtroy its very fundamentals. For, by the original 
contract of government, the price of protection by 


the united force of individuals is that of obedience to 
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the united will of the community. This united will is 
declared in the laws of the land : and that united force 
js exerted in their due, and univerſal, execution. 
Il. Iam next to inquire, to what psr/ons the benefit of 
clergy is to be allowed at this day: and this muſt be 
chiefly collected from what has been obſerved in the 
preceding article. For, upon the whole, we may pro- 
pounce, that all clerks in orders are, without any brand- 
ing, and of courſe without any tranſportation, fine, or 
whipping, (for thoſe are only ſubſtituted in lieu of the 
other) to be admitted to this privilege, and immediately 
_ diſcharged; and this as often as they offend*, Again, 
all lords of parliament and peers of the realm having 
lace and voice in parliamert, by the ſtatute 1 Edw, 
I. c. 12. (which is likewiſe held to extend to peer- 
effes*) ſhall be diſcharged in all clergyable and other 
felonies, provided for by the act, without any burning in 
| the hand or impriſonment, or other puniſhment ſubſti- 
tuted in its ſtead, in the ſame manner as real clerks 
convict ; but this is only ſor the firſt offence. Laſtly, 
all the commons of the realm, not in orders, whether 
male or female, ſhall for the firſt offence be diſcharged 
of the capital puniſhment of felonies within the benefit 
of clergy, upon being burned in the hand, whipped, or 
fined, or ſuffering a diſcretionary impriſonment in the 
common gaol, the houſe of correction, one of the peni- 
tentiary houſes ; or in the places of labour for the be- 
nefit of ſome navigation; or, in caſe of larciny, upon 
being tranſported 2 ſeven years, if the court ſhall think 
proper. It hath been faid that Jews, and other infidels 
and heretics, were not capable of the benefit of clergy, 
till after the ſtatute 5 Ann. c. 6. as being under a legal 
| Incapacity for orders“. But | much queſtion — | 
this was ever ruled for law, ſince the re- introduction of 
the Jews into England, in the time of Oliver Cromwell. 
For, if that were te caſe, the Jews are ftill in the ſame 
predicament, which every day's experience will contra- 


12 Hal. P. 1. 378. | | 12 Hal. P. C. 373. 2 Hawk. 
& Ducheſs of Kingſton's caſe, P, C. 338. Foſt. 306. 
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dict: the ſtatute of queen Anne having certainly made 
no alteration in this reſpeR ; it only diſpenſing withthe 
neceſlity of reading in thoſe perſons, who In caſe they 
could read, were before the act entitled to the benefit 
of their clergy. £2 

III. The Wed point to be conſidered 18, for what 
cri nes the privilegium clericale, or benefit of clergy, is to 
be allowed. And, it is to be obſerved, that neither in 
high treaſon, nor in petit larciny, nor in any mere miſ- 
demeſnors it was indulged at the common law; and 
therefore we may lay it down for a rule, that it was 
allowable only in petit treaſon and capital felonies : 
which for the moſt part became legally entitled to this 
indulgence by the ſtatute de clero, 25 Edw. III. ſt. z. e. 
4. which provides that clerks convict for treaſons or fe- 
lonies, touching other perſons than the king himſelf or 
his royal majeſty, ſhall have the privilege of holy 
church. But yet it was not allowable in all fclories 
whatſoever : for in ſome it was denied even by the 
common law, viz. in/idiatio viarum, or lying in wait tor 
one on the highway; depopulatio ag rer um, or deſtroying. 

and ravaging a country' ; and combuftto dimor um, or 
arſon, that is the burning of houſes"; all which are 
a kind of hoſtile acts, and in ſome degree border upon 
treaſon. And farther, all theſe indentical crimes, toge- 
ther with petit treaſon, and very many other acts of ſe- 
lony, are ouſted of clergy by particular acts of parli- 
ment; which have in general been mentioned under the 
particular offences to which they belong, and therefore 
need not be here recapitulated. Upon all which ſta- 
tutes for excluding clergy I ſhall only obſerve, that they 
are nothing elſe but the reſtoring of the law to the ſame 
rigor of capital puniſhment in the firſt offence, that js 
exerted before the privilegiam clericale was at all in- 
dulged; and which it ſtill exerts upon a ſecond offence 
in almoſt. all kinds of felonies, unleſs committed by 
clerks actually in orders. But ſo tender is the law ot 
_ inflicting capital puniſhment in the firſt inſtance forary 
inferior. felony, that notwithſtanding - by the marine 
law, as declared in ſtatute 28 Hen. VIII. c. 15. the 
benefit of clergy is not allowed in any caſe whatſoever; 


12 Hal P. C. 333. „Hal. P. C. 346, 
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yet, when offences are committed within the admiralty- 
juriſdiction, which would be clergyable if committed 
by land, the conſtant courſe 1s to acquit and diſcharge 
the priſoner“. And, to conclude this head of inquiry, 
we may obſerve the following rules: 1. That in all fe- 


lonies, whether new created or by common law, clergy 


is now allowable, unleſs taken away by expreſs words 


of an act of parliament?, 2. That, where clergy is 
taken away from the principal, it is not of courſe taken 


away from the acceflory, unleſs he be alſo particularly 
included in the words of the ſtatute®, 3. That, when 
the benefit of clergy is taken away from the offence, (as 
in caſe of murder, buggery, robbery, rape, and bur- 
glary) a principal in the ſecond degree, being preſent, 


aiding, and abetting the crime, is as well excluded, 
8 is principal in the firſt degree: 


from his clergy as he 
but, 4. That, where it is only taken away from the per- 
ſon commilting the offence, (as in the caſe of ors” 
or committing larciny in a dwelling-houſe, or privately 
from the perſon) his aiders and abettors are not exclud- 


ed; chrough the tenderneſs of the law, which hath de- 


termined that ſuch ſtatutes ſhall be taken literally“. 
IV. Laſtly, we are to inquire what the conſequences 
are to the party, of allowing him this benefit of clergy. 
I ſpeak not of the branding, fine, whipping, impriſon- 
ment, or tranſportation ; which are rather concomitant 
conditions, than conſequences of receiving this indul- 
gence. The conſequences are ſuch as affect his preſent 
intereſt, and future credit and capacity: as having been 
once a felon, but now purged from that guilt by the 
—_ of clergy: which operates as a kind of ſtatute 
pardon, | | 
And, we may obſerve, 1. That by this conviction he 
forfeits all his goods to the king; which, being once 


velted in the crown, ſhall not afterwards be reſtored to 


the offender”, 2. That, after conviction, and till he 
receives the judgment of the law, by branding or ſome 


Moor. 956, Foſt, 2888. | 41 Hal. P. C. 529. Foſter 


*2Hal. P. C. 3:0. 56, 357. 
'2 Hawk, F. & 347, 22 Hol f. C. 366. 
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ol its ſubſiitutes, or elſe is pardoned by the king, he 
is to all intents and purpoſes a felon, and ſubjeR to all 
the diſabilites and other incidents of à felon'. 
That, aſter burning or its ſubſtitute, or pardon, he is 
diſcharged for ever of that, and all other felonies be- 
ſore committed, within the benefit of clergy ; but not 
of felonies from which ſuch benefit is excluded: an! 
this by ſtatute 8 Elia. c. 4. and 18 Elis. & + 4. That 
by the 3 its fubſtitute, or the pardon of it, he 

is reſtored to all capacities and credits, and the poſſel- 
fion of his lands, as if he had never been conviced*, 
5. That what is ſaid with 2 to the advantages of 
commoners and laymen, ſubſequent to the burning in 
the hand, is uy applicable to all peers and clergy- 
men, although never branded at all, or ſubjected to 
other puniſhment in its ſtead, For they have the fame 
Privileges, without any burning, or auy ſubſtitute for 
M6 Ahich others are entitled to after it“. 


2 p. Wms. 487. | » 2 Hal. P. C. 389, 390. 
2 Hal P. C. 309. 5 Rep. 130. | 


CHAPTER THE TWENTY-NINTH. 


oy JUDGM E N T, AND ITS 


CONSEQUENCES. 


N E are now to conſider the next ſtage of criminal 


proſecution, after trial and conviction are paſt, in 
ſuch crimes and miſdemeſnors, as are either too high 
or too low to be included within the benefit of clergy : 
which is that of judgment. For when, upon a capital 


charge the jury have brought in their verdict guilty, in 


the preſence of the priſoner; he is either immediately, 
or at a convenient time ſoon after, aſked by the court, 


if he has any thing to offer why judgment ſhould not 


be awarded againſt him. And in caſe the defendant 


be found guilty of a miſdemeſnor, (the trial of which 
may, and does uſually, happen in his abſence, after 
he has once appeared) a cap/as is awarded and iſſued, to 
bring him in to receive his judgment ; and, if he ab- 


ſconds, he may be proſecuted even to outlawry. But 


whenever he appears in perſon, upon either a capital or 
nferi.r conviction, he may at this period, as well as at 
lusarraigument, offer any exceptions to the indictment, 
in arreſl or tay of judgment: as for want of ſufficient 
certainty in ſetting forth either the perſon, the time, the 
place, or the offence. And, if the objections be valid, 
the whole proceedings ſhall be ſet aide: but the party 
may be indicted again And we may take notice, 1. 

hat none of the ſtatutes of jeofails', for amendment 
of errors, extend to indictments or proceedings in cri- 
minal caſes; and therefore a defective indictment is not 


k 4 Rep. 4%. 18. Vol. UI. 40%. 
Vol. IV. 6 


WAO Vn Gs. 375 


1 
4 
Ft 
"_ 
WA 
x 
* 
WI 
3 
* 
© 
* £ 
© 
3 
by + 
\ 
1 
* : 
4 
1 
. 


a 
3; 
* 
122 
* 


e eee 


he EASY as 
r 
s —® 7 RT 
%. 7 REF 
„ OY 


e 3 
K 
MY. *. W 4p 


1 8 Y wt « 7 ö 2 Fg 
1 * 2 IP TIY Ste 5 R 22 4 at.” © * 
0 A "01 . . - . 8 bs * L 


2 


2 * * + 
r 
2 
„ 

— - 4 


Log > £0 Be 3 
_—_ 8 r « \ 

a 8 4 "of 8 r 1 + 
2 * 2 * 


n.. 


LY 58 A 2 
* 7 1 935 IE: AN a4, . D 
2 g err. Ss : 4 4 2 Y orgy tt Py XR N . ++ Wc: — 3 Fc - 4 amp * 
— e =? 1 - ub "£72 oo * — 4 8 4 x 3 e C N Ab * 2 0 £ 
: 4 SIE 7 a A — 18 ta, 4 1 * © os Sus * ODD OUR 24 CEL ud 8 . 28 . ®.x < # — 
"0h 4 hs n NN 2 oe 2 N 2 . * 1 . r ot tf ' O 
© { ch HERS * IF; * Y 9 1 2 oF * +428 
5 82 5 e e 


e 
rend 


. 
- ; * £ 
LO gn * 
C x { ntl a 


A — 
+ . 


e 
5 * 
+ * * « * PR . o 
** „ 47 „ 
* = 4 4 5 1 F< 

r Ny oats Hats ⅛˙ w are 9d 6 

* — 7 4 ww <4 Tas * Sts hs 4 
"I" hag ar * 00 n 1 


. 
2 

— 
7 
> lar an 


* 


. 


376 nne Boox IV. 


aided by a verdict, as deſective pleadings in civil caſe, 

e. 2. That, in favour of life, great ſtrictneſs has ;t 
all times been obſerved, in every point of an indi8. 
ment. Sir Matthew Hale indeed complains, „that thi 
* ſtriftneſs is grown to be a blemiſh and inconvenience 
% in the law, and the adminiſtration thereof; for that 
“ more offenders eſcape by the over-eaſy ear given to 
«« exceptions in ind: tments, than by their own inno- 
„ cence".” And yet no man was more tender of life 
than this truly excellent judge. EF, 

A pardon alſo, as has been before ſaid, may be plezd. 
ed in arreft of judgment: and it has the ſame advan. 
tage when pleaded here, as when pleaded upon arraign- 
ment ; viz. the ſaving the attainder, and of courſe the 
corruption of blood: which nothing can reſtore but 
parhament, when a pardon is not pleaded till after ſer- 
tence. And an upon all accounts, when a man 
hath obtained a pardon, — is in the right to plead it a 
ſoon as poſſible. 5 | 

Praying the benefit of clergy may alſo be ranked 
among the motions in arreſt of judgment: of which 
we ſpoke largely in the preceding chapter. 

It all chele reſources fail, the court muſt pronounce 
that judgment, which the law hath annexed to the crime, 
and which hath been conſtantly mentioned, _ 
with the crime itſelf, in ſome or other of the former 
chapters. Of theſe ſome are capital, which extend to 
the life of the offender, and conſiſt generally in being 
hanged by the neck until dead; though in very atrociou 
crimes other circumſtances of terror, pain, or diſgrace 
are ſuperadded : as, in treaſons of all kinds, being 
drawn or dragged to the place of execution; in high 
treaſon affecting the king's perſon or government, em- 
bowelling alive, beheading, and quartering; and n 
murder a public diſſection. And, in caſe of any tre- 
ſon committed by a female, the judgment is to be bum. 
ed alive/). But the humanity of the Engliſh natio! 
| 242 Hal. P. C. 193. 


p — 


—— 
— 


= But this is now altered by ſtatute 30 Geo. Ill. c. 48, 
which enaQs that in all caſes of conviction of any woman for 
high or petit treaſon, the judgment ſhall be that ſhe ſhall be 
drawn and hanged, and not burned , and if any woman is con- 
viced of petit treaſon, ſhe ihall be liable to ſuch farther pen" 
ties as are directed by ſtatute of 25 Geo. III. c. 37. to be gen 

upon perſons convicted of ilful murder, Bo 
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has anthotized; by a tacit conſent, an almoſt general 


mitigation of ſuch part of theſe judgments as ſa- 
vours of torture or cruelty : a fledge or hurdle being 
uſually allowed to ſuch traitors as are condemned to be 
drawn; and there being very few inſtances (and thoſe 
accidental or by negligence) of any perſons being em- 
powelled or burned, till previouſly deprived of ſentation 
by ſtrangling. Some puniſhments conſiſts in exile or ba- 
nhment, by abjuration of the realm, or tranſportation: 
others in loſs of liberty, by perpetual or temporary im- 
priſonment. Some extend to confiſcation, by forfeiture 


of lands, or moveables, or both, or of the pode of 
0 


lands for life: others induce a diſability, of holding 


offices or employment, being heirs, executors, and the 


like, Some, though rarely, occaſion a mutilation or 
3 by cutting off the hand or ears: otliers 
fix a laſting ſtigma on the offender, by flitting the noſ- 
trils, or branding in the hand or cheek. Some are 
merely pecuniary, by ſtated or diſcretionary fines : and 
laſtly there are others, that conſiſt principally in their 
ignominy, though moſt of them are mixed with ſome 
degree of corporal pain; and theſe are inflicted chiefly 
for ſuch crimes, as either ariſe from indigence, or ren- 
der even opulence diſgraceful. Such as whipping, hard. 
labour in the houſe of correction or otherwiſe, the pil- 
lory, the ſtocks, and the ducking-tool, 
Diſguſting as this catalogue may ſeem, it will afford 
pleaſure to an Engliſh reader, and do honour to the 
Engliſh law, to compare it with that ſhocking appara- 
tus of death and torment, to be met with in the criminal 
codes of almoſt every other nation in Europe. And it 


is moreover one of the glories of our Engluh law, that 


the ſpecies, though not always the quantity or degree, 
of puniſhment is aſcertained for every offence ; and that 
it is not left in the breaſt of any judge, nor even of a 
jury, to alter that judgment, which the law has before- 
hand ordained, for every ſubject alike, without reſpect of 
perſons, - For, if judgments were to be the private opi- 
ons of the judge, men would then be ſlaves to their 
magiſtrates ; aud would live in ſociety, without know- 
ngexaQly the conditions and obligations which it lays 
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them under. And beſides, as this prevents oppreſſion on 
the one hand, ſo on the other it ſtifles all hopes of impu- 
nity or mitigation; with which an offender might flatter 
himſelf, if his puniſhment depended on the humour or 
_ diſcretion of the court. Whereas, where an eſtabliſhed 
penalty is annexed to crimes, the criminal may read 
their certain conſequence in that law, which ought to 
be the unvaried rule, as it is the inflexible judge, of his 
actions. | „ OO 
The diſcretionary fines and diſcretionary length of 
impriſonment, which our courts are enabled to impoſe, 
may ſeem an exception to this rule. But the gener 
nature of the puniſhment, viz. by fine and impriſonment, 
is, in theſe wer fixed and determinate: though the du- 
ration and quantity of each muſt frequently vary, from 
the aggravations or otherwiſe of the offence, tlie qua. 
lity aud condition of the parties, and from innumerable 
other cireumſtances. The quantum, in particular, of 
pecuniary fines neither can, nor _ to be, aſcertained 
by any invariable law. The value of money itſcl 
changes from a thouſand cauſes ; and, at all events 
what is ruin to one man's fortune, may be matter of in- 
difference to another's. Thus the law of the twehe 
tables at Rome fined every perſon, that ſtruck another, 
five and twenty denarii this, in the more opulent days 
of the empire, grew to be a puniſhment of ſo little 
conſideration, that Aulus Gellius tells a ſtory of one 
Lucius Neratius, who made it his diverſion to give: 
blow to whomſoever he pleaſed, and then tender then 
che legal forfeiture. Our ſtatute law has not therefore a 
. ten aſcertained the quantity of fines, nor the common l dati 
| ever; it directing ſuch an offence to be puniſhed by fit WI pert 
in ge without ſpecifying the certain ſum : which WF . 


ell ot bios at EA 


is fully ſufficient, when we conſider, that however u neig 
limited the power of the court may ſeem, it 1s far from * 


being wholly arbitrary; but its diſcretion. is regulated WS exc} 
by law. For the bill of rights“ has particulaily de. is 8; 
clared, that exceſſive fines ought not to be impoſed, u that 
cruel and unuſual puniſhments inflited : (which hat Bi cord 
retroſpect to ſome unprecedented proceedings in tit 
court of king's bench, in the reign of king James ti T 


Stat. 1 W. & M. ſt. 2. c. 2. 
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ſecond) and the ſame ſtatute farther declares, that all 
ts and promiſes of fines and foricitares of particu- 

hir perſons, before conviction, are illegal and void. 
Now the bill of rights was only declaratory of the old 
conſtitutional law ; and accordingly we find it expreſsly 
holden, long before*, that all ſuch previous grants are 
void; ſince thereby many times undue means, and more 
violent proſecution, would be uſed for private lucre, 
thin the quiet and juſt proceeding of law would permit 
Tue reaſonableneſs of fines in criminal caſes has alſo 
been uſually regulated by the determination of magna 
carta, c. 14. concerning amercements for miſbehaviour 
by the ſuitors in matters of civil right. © Liber homo non 
« am:rcietur pro par vs delide, niſi ſecundum modum ißſius 
« deliti ; et pro magno delid, ſecundum magnitudinem 
« delicti ; ſalvs contenemento ſuo ; et mercator eodem modo, 
« ſaloa mercanti/a ſua ; et villanus eodem modo, amercie- 
« tur, ſalvo wainagio ſuo. A rule, that obtained even 
in Heary the ſecond's time", and means only, that no 
man ſhall have a larger amercement impoſed upon him, 
than his circumſtances or perſonal eſtate will bear: ſav- 
ing to the landholder his coatenement, or land; to the 
trader his merchandize ; and to the countryman his 
wainage, or team and inſtruments of huſbandry, Iy 
order to aſcertain which, the great charter alſo direct, 
that the amercement, which is always inflicted in gene- 
ral terms (it in miſericon dia“) ſhall be ſet, ponatur, or 
reduced to a certainty, by the oath of good and lawful 
men of the neigibuurhood. Which method, of liqui- 
dating the amercement to a preciſe ſum, was uſually 
performed in the ſuperior courts by the aſſeſſment or 
off--rment of the coroner, a ſworn officer choſen by the 
neighbourhood, under the equity of the ſtatute Weſtm. 
1. c. 18; and then the judges c:trcated them into the 
exchequer', But in the court leet and court baron it 
5 ſtill performed by aſſecrors, or ſuitors ſwora to afeere, 
that is, tax and moderate the general amercement ac- 
cording to the pariicular circumitances of the offence auc 


2 Inſt. 48. F. N B. 76. 
Glanv. J 9 6.8 Ct. K K * , 
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the offender". Amercements impoſed by the ſuperior 
courts on their own officers and miniſters were affeered 
by the judges themſelves ; but when a pecuniary mul& 
was inflicted by them on a ſtranger (not being party to 
any ſuit) it was then denominated a fine'; and the an- 
8 tient practioe was, when any ſuch fine was impoſed, to 
inquire by a jury * guantum inde regi dare walcat fer 
« annum, ſalva ſuſtentutione ſua, et uxoris, et liberorum 
« ſuorum'.”” And fince the diſuſe of ſuch inqueſt, it 
is never uſual to aſſeſs a larger fine than a man is able 
to pay, without touching the implements of his lively. 
hood; but to inflict corporal puniſhment, or a limited 
impriſonment, inſtead of ſuch fine as might amount to 
impriſonment for life. And this 1s the reaſon why fines 
in the king's court are frequently denominated ranſom, 
becauſe the penalty muit otherwiſe fall upon a man's 
perſon, unleſs it be redeemed or ranſomed by a pec 
mary fine: aceording to an antient maxim, qui 0 
habet in crumena luat in corpore. Vet, where any ſtatutt 
ſpeaks both of fine and ranſom, it is holden, that the ra: 
ſom ſhall be treble to the fine at leaſt *. | 
When ſentence of death, the moſt terrible and higict 
judgment in the laws of England, is pronounced, the in. 
mediate inſeparable conſequence by the common law 
ettainder. For when it is now clear beyond all diſpute, 
85 that the eriminal is no longer fit to live upon the card, 
but is to be exterminated as a monſter and a bane to 
human ſociety, the law ſets a note of infamy upon tun, 
puts him out of its protection, and takes no farther car 
of him than barely to ſee him executed. He is the 
called attaint, attindus, tained or blackened. Hes 
no longer of any credit or reputation; he cannot bei 
witneſs in any court; neither is he capable of perfom 
ing the functions of another man: for, by an antics 
tion of his puniſhment, he is already dead in law 
'Phis is after judgment : for there is great difference be 
taveen a man convicted, and attainted : though they 
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n The aſſecror's oath is con- * Gilb. Exch. c. 5. 
ceived in tbe very terms of IMirr. c. f. $. 3, Lamb. En 
na carta. Hitzh. Survey. ch. narch. 575. | 
| = Dyer, 133. 
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frequently through inaccuracy confounded together 
After conviction only, a man is liable to none of theſe 
_ diſabilities : for there is ſtill in contemplation of law a 


ſibility of his innocence, Something may be offered 


in arreſt of judgment : the indictment may be errone- 
ous, which IN his guilt uncertain, and there- 
upon the preſent conviction may be quaſhed : he may 
obtain a pardon, or be allowed the benefit of clergy ; 
both which ſuppoſe ſome latent ſparks of merit, which 
plead in extenuation of his fault. But when judgment 
is once pronounced, both law and fact conſpire to prove 
him completely guilty ; and there is not the remoteſt 
Mbility left of any thing to be ſaid in his favour. 


pon judgment therefore of death, and not before, the 


attainder of a criminal commences : or upon ſuch cir- 
cumſtancesas are equivalent to judgment of death ; as 
judgment of outlawry on a capital crime, pronounced 


for abſconding or fleeing from my which tacitly 
confeſſes the guilt. And therefore either upon judg- 


ment of outlawry, or of death, for treaſon or felony, a 
man ſhall be ſaid to be attainted. | 5 

The conſequences of attainder are forfeiture and cor- 
ruption of blood. 


I. Forſeiture is twofold; of real, and perſonal eſtates. 


Firſt, as to real eſtates: by attainder in high treaſonꝰ a 


man forfeits to the king all his lands and tenements of 


inheritanee, whether fee- ſimple or fee- tail, and all his 
rights of entry on lands and tenements, which he had 
at che time of the offence committed, or at any time 

afterwards, to be for ever veſted in the crown: and alſo 
the proſits of all lands and tenements, which he had in 
his own right for life or years, ſo long as ſuch intereſt 
ſhall CubGe This forfeiture relates backwards to the 
time of the treaſon committed: ſo as to avoid all inter- 


mediate ſales and incumbrances?, but not thoſe before 


the fact: and therefore a wife's jointure is not forfeita- 


ble for the treaſon of her huſband ; becauſe ſettled upon 
her previous to the treaſon committed. But her dower 


» Co. Litt. 392. 3 Inſt. 19. I Hal. © 3 Ioft, 2u. 
FR. C. 240. 2 Hawk. P. C. 448. i 7 
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is forfeited, by the expreſe proviſion of ſtatute 5 & 6 
Edw. VI. c. 11. And yet the huſband ſhall be tenant © 


by the curteſy of the wite's lands, if the wiſe be at. 


tainted of treaſon” : for thit is not prohibited by the 
ſtatute. But, though after attainder the forfeiture re. 
lites back to the time ct the treaſon committed, yet it 
does not take eſſect unlets an attainder be had, of which 


it is one of the fruits: end therefore if a traitor dies 
before judgment pronour;zd, or is killed in open re. 


bellion, or is hanged by metal law, it works no forfei. 
ture of his lands: for he nvev=r was attainted of trea. 


ſon . But if the chief juſtice of the king's bench (the 
{upgeme coroner of all Englzes) in 8 upon the 
v.ew of the body of one kiligd in open rebellion, re- 
cords it and returns the record {ito his own court, both 
lands and goods ſhall be foricited”. 

The natural juſtice of forfeiture or conſNeation of 
property, fur treaſon', is founded in this confideration : 
that he who hath thus violated the fundamental prin. 


ciples of government, and broken his part of the ortgi- 


nal contract between king and people, hath abandoned 
his connexions with ſociety ; and hath no longer any 


right to thoſe advantages, which before belonged to 


him purely as a member of the community: among 
which /acial advantages the rigit of transferring or 
tranſmitting property to others is one of the chief. Such 
forfeitures moreover, whereby his poſterity muſt {utter 
as well as himſelf, will help to reſtrain a man, not only 
by the ſenſe of his duty, and dread of perſonal pu-aih- 


ment, but alſo by his paſſions and natural affections ; 
and will intereſt every dependant and relation he has, to 
keep him from offending : according to that beautiful 


ſentiment of Cicero, ** ner vero me ſugit quam ſit acer- 
& bum, 3 ſcelera filiorum poents lui: fed hoc prae- 

6 care legibus comparetum g, ut caritas liberorum amii- 
« ores parentes reipublicue redderet.“ And therefore Aulus 
Caſcellius, a Roman lawyer in the time of the trium- 


virate, uſed to boaſt that he had two reaſons for de- 


» 3 Hal. P. C. 359. | See Vol. I. pag. 259, 
TOs LE IS... - t ad Brutum, ep. 12. 
T 4 Rep. 57. | 
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ſpiſing the 2 of the tyrants; his old age, and his 
want of chi 

f the father's obedience. Vet many nations have 
thought, that this poſthumous puniſhment ſavours of 
hardſhip to the innocent; eſpecially for crimes that do 
not ſtrike at the very root and foundation of ſociety, 
as treaſon againſt the government expreſsly does. And 
therefore, though confiſcations were very frequent in 
the times of the earlier emperors, yet Arcadius and Ho. 
norius in every other inſtance but that of treaſon 
thought it more juſt, “ ibi fe poenam, ubi et noxa eft ;"" 

and ordered that . peccata * teneant auctores, nec ulte- 
eius progrediatur metus, quam reperiatur delictum“:“ 
and Juſtinian alſo made a law to reſtrain the puniſh- 
ment of relations“; which directs the forfeiture to go, 
except in the caſe of crimen maje/tatis, to the next of kin 
to the delinquent. On the other hand the Macedonian 


lws extended even the capital puniſhment of treaſon, 


not only to the children but to all the relations of the 
delinquent” : and of courſe their eſtates muſt be alſo 
forfeited, as no man was left to inherit them. And in 
Germany, by the famous golden bulle®, (copied almoſt 
verbatim from Juſtinian's code“) the lives of the ſons of 
fuch as conſpire to kill an elector are ſpared, as it is 
expreſſed, by the emperor's particular bounty. But they 


aredeprived of all their effects and rights of ſucceſſion, 


and are rendered incapable of any honour eccleſiaſtical 
or civil: © to the end that, being always poor and ne- 
« cefſitous, they may for ever be accompanied by the 
« infamy of their father: may languiſh in continual in- 
„ digence; and may find (ſays this mercilefs edi&t) 


their puniſhment in living, and their relief in dying.“ 


With us in England, forfeiture of lands and tene- 
ments to the crown for treaſon is by no means derived 
from the feodal policy, — has been already obſerved”) 
but was antecedent to the eſtabliſhment of that ſyſtem 


t Gravin. 1. §. 68. 
Cod. 9. 47. 22. 
* Nov. 134. c. 13. 
Qu - Curt. /. 6. 


Nea. 6. 
ee. -3-:* 25 
Ste Vol. II. pag. 251. 


dren : for children are pledges to the prince 
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in this iſland ; being tranſmitted from our Saxon anceſ- 


tors“, and forming a part of the antient Scandinavian 


conſtitution'. But in certain treaſons relating to the 


coin, (which, as we formerly obſerved, ſeems rather a 
ſpecies of the crimen falſi, than the crimen lefe majeſ- 
tatis ) it is provided by ſome of the modern {tatutes* 
which conſtitute the offence, that it ſhall work no for- 
feiture of lands, fave only for the life of the offender ; 
and by all, that it ſhall not deprive the wife of her 
dower*. . And, in order to abolith ſuch kereditary pu- 
niſhment entirely, it was enacted by ſtatute 7 Ann. c. 
21. that, after the deceaſe of the late pretender, no 
attainder for treaſon ſhould extend to the diliuheriting 
of any heir, nor to the prejudice of any perſon, other 
than the traitor himſelf. By which, the law of forfei- 
tures for high treaſon would by this time have been at 
an end, had not a ſubſequent ſtatute intervened to give 
them a longer duration. The hiſtory of this matter is 


ſomewhat ſingular and worthy obſervation. At the 


time of the union, the crime of treaſon in Scotland was, 
by the Scots law, in many reſpects different from that 
of. treaſon in England; and particularly in its conſe. 
quence of forfeitures of entazled eſtates, which was 
more peculiarly Engliſh ; yet it ſeemed neceſſary, that 
a crime ſo nearly affecting government ſhould, both in 
its eſſence and conſequences, be put upon the fame 
footing in both parts of the united kingdoms. In new- 
modelling theſe laws, the Scotch nation and the Engliſh 
Louſe of commons ſtruggled hard, partly to maintain, 
and partly to acquire, a total immunity from forfeiture 


end corrupt ion of blood: which the houſe of lords as 


ſrmly reſiſted. At length a compromiſe was agreed to, 
which 1s eſtabliſhed by this ſtatute, viz. that the ſame 
crimes, and no other, ſhould be treaſon in Scotland 
that are ſo in England; and that the Engliſh forfeitures 
and corruption of blood, ſhould take place in Scotland, 
till the death of the then pretender ; and then ceaſe 
throughout the whole of Great Britain“; the lords 
I. Aer. c. 4. Caaut. c. I. 5 | 
<a; | id. 8 & 9 W. III. c. 26. 

d Stiernh. de jure Getb. I. 2. 10 & 16 Geo. II. c. 28. 

„%% 4.6.3 e Furnct's Hiſt, A. D. 1709. 
© Scat. 3 Fliz, c. 11. 18 Elis. | 
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artfully propoſing this temporary clauſe, in hopes (it is 
_ that the prudence of ſucceeding parliaments 
would make it perpetual*, This has partly been done 
by the ſtatute 17 Geo. II. e. 39. (made in the year pre- 
ceding the late rebellion) the operation of theſe indem- 
nifying clauſes being thereby ſtill farther ſuſpended, 
till the death of the ſons of the pretender”. 

In petit treaſon and felony, the offender alſo forfeits 
all his chattel intereſts abſolutely, and the profits of all 
eſtates of freehold during life ; and, after his death, all 
his lands and tenements in fee ſimple (but not thoſe in 
tail) to the crown for a very ſhort period of time: for 


the king ſhall have them for a year and a day, and may 


commit therein what waſte he pleaſes ; which is caled 
the king's year, day, and waſte. Formerly the king 
had only a liberty of committing walite on the lands of 
felons, by pulling down their houſes, extirpating their 


gardens, ploughing their meadows, and cutting down 


their woods. And a puniſhment of a ſimilar ſpirit ap- 
pears to have obtained in the oriental countries, from 
the decrees of Nebuchadnezzar and Cyrus in the books 
of Danicl- and Ezra“; which beudes the pain of 
death inflicted on the delinquents there ſpecified, or- 
dain, „that their houſes ſhall be made a dunghill.” 
But this tending greatly to the prejudice of the public, 
it was agreed, in the reign of Henry the firit, in this 
kingdom, that the king thould have the profits of the 
land for one year and a day, in lieu of the deſtruction 
he was otherwiſe at liberty to commit“: and therefore 
magna carta provides, that the king ſhall only hold 
ſuch lands for a year and a day, and then reſtore them 
to the lord of the tee; without any mention made of 
waſte. But the ſtatute 17 Edw. II. de prerogativa re- 
gis ſeems to ſuppoſe, that the king ſhall have his year, 


f Conſiderations on the law A. D. 1744. (See Vol. I. pag. 


ol ſorfeiture. 6 . ä 
See Folt. 2 50. | i 2 Inſt, 37. 
The juſtice and expedien- + * ch. iu. v. 29. 

cy of this proviſion, were de- Ich. vi. v. 11. 


ended at the time, with much m Mirr. c. 4. §. 16. Flet. I, 1. 
learning and ſtrength of argu- . 28. | | | 
ment, in the con/iderations on tbe 9 Hen. III. c. 22, 

law of forfeiture, firk publiſhed | 
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day, and waſte: and not the year and day inflead 


waſte. Which fir Edward Coke _ the author of 
the mirror, before him) very juſtly look upon as an eu- 


_ croachment, though a very antient one, of the royz! 


prerogative*. This year, day, and wafte are now 


uſually compounded for; but otherwiſe they regularly | 


belong to the crown ; and, after their expiration, the 
land would naturally have deſcended to the heir, (as in 
velkind tenure it ſtill does) did not its feodal quality 


antercept ſuch deſcent, and give it by way of eſcheat to 
the lord. Theſe forfeitures for felony do alſo ariſe 
ny upon attainder ; and therefore a felo de ſe forfeits 


no lands of inheritance or freehold, for he never is at- 
tainted as a felon”. They likewiſe relate back to the 
time of the offence committed, as well as forfeitures for 
treaſon ; ſo as to avoid all intermediate charges and 
conveyances. This may be hard upon ſuch as have un- 
warily engaged with the offender : but the cruelty and 
reproach mult lie on the part, not of the law, but of 
the criminal; who has thus knowingly and diſhoneſtly 


inrolved others in his own calamitics. 


Theſe are all forfeitures of real - eſtates, created by 
the cemmon law, as conſequential upon attainders by 
judgment of death or outlawry. I here omit the parti 
cular forfeitures created by the ſtatutes of premunire 


and others: becauſe I look upon them rather as a part 


of the judgment and penalty, infficted by the reſpec- 
tive ſtatutes, than as conſequences of ſuch judgment; 28 
in treaſon and felony they are. But I ſhall juſt men- 
tion, as a part of the forfeiture of real eſtates, the for- 
feiture of the profits of lands during life: which extend 
to two other inſtances, beſides thoſe already ſpoken of; 


miſpriſion of treaſon 4, and ſtriking in Weſtminſter- 


hall, or drawing a weapon upon a judge there, fitting 

in the king's courts of juſtice * 
The forfeiture of goods and chattels accrues in every 

one of the higher kinds of offence : in high treaſon or 


T Thid, 141. 


©: Mirr. c,. 58. $. 2. 2 Inſt. 37. 
3 luſt. 55. | 
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miſpriſion thereof, petit treaſon, felonies of all ſorts 


whether clergyable or not, ſelf-murder or felony de ſe, 


petit larciny, ſtanding mute, and the above-mentioned 
offences of ſtriking, Cc. in Weſtminſter-hall. For 


fight alſo, on an accuſation of treaſon, felony, or even 
petit larciny, whether the party be found guilty or ac- 


quitted, if the jury find the flight, the party ſhall for- 


 feit his goods and chattels : for the very flight is an of- 
fence, carrying with it a ſtrong preſumption of guilt, 
and is at leaſt an endeavour to elude and ſtifle the courſe 
of juſtice preſcribed by the law. But the jury very 
ſeldom find the flight *: forfeiture being looked upon, 


ſince the vaſt increaſe of perſonal Property of late 


years, as too large a penalty for an offence, to which a 
man is prompted by the natural love of liberty. 

There is a remarkable difference or two between the 
forfeiture of lands, and of goods and chattels. 1. 
Lands are forfeited upon attainder, and not before : 
goods and chattels are forfeited by convifion. Becauſe 
in many of the caſes where goods are forfeited, there 
never is any attainder ; which happens only where 
judgment of death or outlawry is given: therefore in 
thoſe caſes the forfeiture muſt be upon conviction, or 
not at all; and, being neceſſarily upon conviction in 
thoſe, it is ſo ordered in all other caſes, for the law 
loves uniformity. 2. In outlawries for treaſon or felo- 


ty, lands are forfeited only by the judgment: but the 


goods and chattels are forfeited by a man's being firſt 
put- in the exigent, without ſtaying 
adut, or finally outlawed ; for the 3 himſelf ſo 
long from juſtice, is conſtrued a flight in law.. 3. The 
torteiture of lands has relation to the time of the fact 
committed, ſo as to avoid all ſubſequent fales and in- 
cumbrances : but the forfeiture of goods and chattels 
has no relation backwards; ſo that thoſe only which a 
man has at the time of conviction ſhall be forfeited. 
Therefore a traitor or felon may bona fide ſell any of his 
chattels, real or perſonal, for the ſuſtenance of him- 
ſelf and family between the fact and conviction *: 


' Staundf. P. C. 183. b. * 2 Hawk, P. C. 454. 
'3 Inſt. 232. 
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for perſonal property is of ſo fluctuating a nature, that 
It paſſes through many hands in a ſhort time; and no 
buyer could be ſafe, if he were liable to return the goods 
which he had fairly bought, provided any of the prior 
vendors had committed a treaſon or Rey, Yet if 
they be colluſively and not bona fide parted with, 
merely to defraud the crown, the law (and particularly 
the ſtatute 13 Eliz. c. 5.) will reach them ; for they 


are all the while truly and ſubſtantially the goods of 


the offender : and as he, if acquitted, might recover 
them himſelf, as not parted with for a good conſidera- 
tion; fo in caſe he happens to be convicted, the law 
will recover rhem for the king. | | 


II. Another immediate conſequence of attainder i; 
the corruption of b/:44, both upwards ard downwards; 
$ that an attainted perſon can neither inherit lands or 


other hereditaments from his anceſtors, nor retain thoſe 


he is already in poſſeſſion of, nor tr»nimit them by. 


deſcent to any heir; but the ſame ſhall eſcheat to the 
lord of the fee, ſubject to the king's ſuperior right of 
forfeiture : and the perſon attainted ſhall alſo obfirut 
all deſcents to his poſterity, wherever they are obliged 
to derive a title through him to a remoter anceſtor *. 
This is one of thoſe notions which our laws bare 
adopted from the feodal conſtitutions, at the time of 
the Norman conqueft ; as appears from its being un. 
Known in thoſe tenures which are 'indiſputably Saxon, 
or gavel-kind : wherein, though by treaſon, according 


to the antient Saxon laws, the land is forfeited to the 


Ling, yet no corruption of blood, no impediment of de 
ſcents, enſues; and, on judgment of mere felony, n0 
eſcheat accrues to the lord. And therefore, as every 
other oppreſſive mark of feodal tenure is now hap 
pily worn away in theſe kingdoms, it is to be hopes, 
that this corruplion of blood, with all its connectec 
conſequences, not only of preſent eſcheat, but of 
future incapacities of inheritance even to the twentieth 
generation, may in proceſs of time be aboliſhed by 
act of parliament : as it ſtands upon a very difier- 
ent foctmg from the forfeiture of lands fr high 


y 


Zee vol. II. pag. 22 f. 


- 


treaſon, affecting the king's perſon or government. 


And indeed the legiſlature has, from time to time, ap- 
peared very inclinable to give way to ſo equitable a pro- 
viſion; by enacting, that, in certain treaſons reſpecting 


the papal ſupremacy“ and the public coin“, and in 


many of the new - made felonies, created ſince the reign 
of Henry the eighth by act of parliament, corruption 
of blood ſhall be ſaved. - But as iu ſome of the acts for 
creating felonies (and thoſe not of the molt atrocious 


kind) this ſaving was neglected, or forgotten, to be 


made, it ſeems to be highly reaſonable and expedient 


to antiquate the whole of this dotriue by one undiſ- 


tinguiſhing law: eſpecially as by the afure-mentioned 
ſtatute of 7 Ann. c. 21. (the operation of which is 
poſtponed by ſtatute 17 Geo. II. c. 39.) after the 


death of the ſons of the late pretender, no attainder 


for treaſon will extend to the diliuheriting any heir, 


nor the prejudice of any perſon, other than the offender 
himſelf; which virtually aboliſhes all corruption of 


blood for treaſon, though (uuleſs the legiſlature ſnould 
uterpoſc) it will ill continue for inany wvorts of telouy, 


Bliz. c. 1. & 9 W. III. c 26. 
15 ia. Cc. I. c. 24. 


Stat. g Eliz. c. t. 
Stat. 3 Eliz. c. 11. 13 
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CHAPTER THE THIRTIETH, 


„ REVERSAL or JUDGMENT, 


a } E are next to confider how judgments, with their 
ſeveral connected conſequences, of attainder, forſei. 
ture, and corruption of blood, may be ſet aſide. There 
are two ways of doing this; either by falſifying or re. 


verſing the judgment, or elſe by reprieve or pardon. 


A judgment may be falſified, reverſed, or avoidec, 
in the firſt place, without a writ of error, for matters 
foreign to or dehors the record, that is, not apparent 
upon the face of it ; ſo that they cannot be aſſigned 
for error in the ſuperior court, which can only judge 
from what appears in the record itſelf : and therefore, 
if the whole record be not certified, or not truly cer- 
- tified, by the inferior court, the party injured thereby 

(in both civil and criminal war gy tage allege a diminution 
of the record, and cauſe it to — * 
any judgment whatever be given b ſons, who ha 
NO — "0 to 3 a inſt the perſon con- 
demned, it is void; an may be falſified by ſhewing the 
ſpecial matter, without writ of error. As, where a 
commiſſion iſſues to A and B, and twelve others, or any 
two of them, of which A or B ſhall be one, to take and 
try indictments; and any of the other twelve proceed 
without the interpoſition or preſence of either A, or Þ: 


e rectified. Thus, if 


D II 4. 


1 el 


SS hu — gag T6 * 
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in this caſe all proceedings, trials, convictions, and 
judgments are void ſor want of a proper authority in 
the commiſſioners, and may be Bilked upon bare in- 
ection qr” rs y trouble 5 a writ 1 error *; it be- 
ing a high miſdemeſnor in the judges ſo proceeding, 
5 little (if any thing) ſhort of murder in = al, in 
caſe the perſon ſo attainted be executed and ſuffer 
death. So likewiſe if a man purchaſes land of another ;. 
and afterwards. the vendor is, either by outlawry; or his 
on confeſſion, convicted and attainted of treaſon or 
felony previous to the ſale or alienation; whereby ſuch 
land becomes liable to forfeiture or eſcheat: now, upon 
any trial, the purchaſor is at liberty, without bringing 
any writ of error, to falſify not only the time of the 
felony or treaſon W e but the very point of the 
fclony or treaſon itſelf; and is not concluded by the 
confeſſion or the outlawry of the vendor ; though the- 
vendor himſelf is concluded, and not ſuffered now to 
deny the fact, which he has by confeſſion or flight ac- 
knowledged. But if ſuch attainder of the vendor was 
by verdict, on. the oath. of his the alienee cannot 
be received to or contradict the fad of the crime 
committed; though he 1s at liberty to prove a miſtaxe 
in time, or that the offence was committed after. the ali- 
enation, and not before ot „ 
| Secandly,, a judgment my be reverſed, by. writ of © 
error; which hes from all inferior criminal junſdictions: 
to the court of king's bench, and from the Sing's bench 
to the houſe of peers; aud may be brought for: noto- 
rious miſtakes in. the judgment or other parts of tbe re- 
cord: as where a man 1s. found gulty of perjury and 
receives. the judgment of feloay, or for other. leſs palpa- 
le errors; ſuch as any irzegularity, omiſſion, .or-want. of 
form in the proceſs of outlawry, or proclamations; the 
want of a. proper addition to the detendant's name, , ac- 
cording to the ſtatute of additions; for not properly 
naming the ſheriff or other officer of the court, or not 
duly Eforibing where his county court was held; or- 
laying an offence, .committed in. the time of the late 
king, to be done againſt the me of the preſent ; aud 


i * 
*2 Hawk. P. C. 459. » 3 yt, 231. 1 Hal. P. C. 361. 


«as 


m d . 


for many other ſimilar cauſes, which (though allowed 
out of tenderneſs to life and liberty) are not much to the 
credit or advancement of the national juſtice. Theſe 
writs of error, to reverſe jud s in caſe of miſde. 
| meſnors, are not to be allowed of courſe, but on ſuſ. 
ficient probable cauſe ſhewn to the attorney - general 
ada and then they are underſtood to be table of com. 
mon right, and ex, debito juſtitiae. But writs of error 
to reverſe attainders in capital caſes are only allowed 
ex gratia ; and not without expreſs warrant under the 
| king's ſign manual, or at leaſt by the conſent of the 
attorney-general *, Theſe therefore can rarely be 
brought by the party himſelf, eſpecially where he is at. 
tainted for an — againſt the ſtate: but they may 
be brought by his heir, or executor, aſter his death, in 
more favourable times: which may be ſome conſolz 
tion to his family. But the eafier, and more effeftul 
way, is, | 
y, to reverſe the attainder by act of parhament, 
This may be and bath been frequently done, upon mo- 
tives of compaſſion, or perhaps from the zeal of th: 
times, after a ſudden revolutioa in the government, 
without examining too cloſely into the truth or validity 
of the errors aſſigned. And ſometimes, though th: 
crime be univerſally acknowledged and confeſſed, yet 
the merits of the criminal's family ſhall after his death 
obtain a reſtitution in blood, honours, and eſtate, ot 
ſome, or one of them, by act of parliament ; which 
(fo far as it extends) has all the effect of reverſing the 
attainder, without caſting any refle&ions upon the jul 
tice of the preceding ſentence {ft}, OM: 
The effect. of falſifying, or „an outlawry 1 
that the party ſhall be in the fame plight as if he had 
appeared upon the rapiar : and, if it be before pla 
pleaded, he ſhall be put to plead to the indictment; i 
after conviction, he fhall receive the ſentence of the 
law: forall the other proceedings, except only the pro 


1 Vern. 150. 275. 
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{t) {This has been lately done with reſpect to the ſoxfeitel 
eſtates in Scotland, by ſtatute 24 Geo. Ul. C 570 
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ceſs of outlawry for his non. appearance, remain good 


and effectual as before. But when judgment, pro- | 


"nounced upon conviction, is falfified or -reverſed, all 


former proceedings are. abſolutely ſet aſide, and the. 


rty ſtands as if he had never been at all accuſed ; re- 
. in his eredit, his capacity, his blood, and his 
eſtates: with regard to which laſt, though they be 


granted away by the crown, yet the owner may enter | 


upon the grantee, with as little ceremony as he might 
enter upon a difſeiſor *. But he ſtill remains liable to 
another proſecution for the ſame offence : for, the firſt 
being erroneous, he never was in jeopardy thereby, 


*2 Hawk. P. C. 462. 


2 MES 25 4 Eur "TY 


£3 © $48: * 


D 


92 8 1 
8 .* 
py 4 


I 


+a ona WT: * 2 
n 
A 


6-7" 9 
n 2 


£ 

* 
vel 

25 
1 
"=> 


Pos Head 


- OD 
8 » 
- - 2 : L n ; 4 
noe; age” p 1 
r 


* gen * 
8 7 
” F 


* N 
* 
"is 


7 
: 
* 
— 3. 
ey 
o 
bs 
+= 
1859 
' 
. 
7 
A 
2 
1 
7 4 
1 
"4 
2 
10 I 
bu, 
9. 
1 
” 
® 
r 
19 
* 
—— 
- 
7% 
L 
5 
I 4 bi 
3 
ee 1 
" 7 
"= 
oY 
4 
1 
COR 
1 
F- 
WOE 
4 I 
1 
$f 
WO 
"8 
*. 
5 * 
"WF 
A 
x 
: 2 
„ 
2 
* 
"MI 1 
1 5 
1 
3 
$a” 
. 
pt 
= 
WE. 
1 
8 
8 
. $ 
A295 +. 
8. FU 
* 
* ** 1 
2 
n 
5 * 
= 
45 
N. 
* 1 
| 
* & 
L. 
* 
* z Y 
1 
3 
„ 
be 
4 2 
++ 4B 
= 4 


2 2 D 


— 


bt Ne 


© 


— 


© 
2 r ont 2 
VL wn * _ 
FE wat; 4 8 
3 —_ RT 


394 | Puste ee TV 


CHAPTER THE THIRTY - FIRST. 


OF REPRIEVE AND PARDON. 


Tu E only * — ways of SEPT the 
execution of the judgment are by a reprieve, or a par- 
don; whereof the former is temporary only, the latter 
permanent. 

I. A reprieve, from regrendee, to take back, is the 
withdrawing of a ſentence for an interval of time; 
whereby the execution is ſuſpended. This may be, 
firſt, ex arburio judicic. ; either before or after judg- 
ment ; as, where the jud is not ſatisfied with the ver- 
dict, or the evidence is band or the indictment is 
inſufficient, or he is doubtful whether the offence be 

within clergy ; or ſometimes if it be a ſmall felony, or 
. any favourable circumſtances appear in the criminal's 
character, in order to give room to apply to the crown. 
for either an. abſolute or kane nt ach pardon, 'Theſe 
arbitrary reprieves may _ ted or taken off by the 
juſtices of gaol difivery, al ugh their ſeſſion be Bai. 
ed, and their commiſſion exp *. but this var by 
common uſage, than of fri right. 

Reprieves may alſo be ex neceſſitate legir : as, where 
a woman is capitally convicted, and pleads her preg- 
nancy; though this is no eauſe to ſtay the judgment, 
| n reſpite the execution till — 


» 2 Hal. P. C. 434. 


8 — 
- 3c L 
o 


This is a mercy dictated by the law of nature, in fa- 
vorem prolis ; and therefore no part of the bloody pro- 
3 in the reign of queen Mary, hath been more 
juſtly deteſted than the cruelty, that was exerciſed in 
the iſland of Guernſey, of burning a woman big with 
child : and when, through the . of the 1 
the infant ſprang forth at the ſtake, and was preſerved 
by the 55 after ſome deliberation of the 
prieſts who aſſiſted at the ſacrifice, they caſt it again 
into the fire as a young heretic *. A barbarity which 
they never learned from the laws of antient Rome; 


Ch. 31. w ROY G5 


which directe, with the ſame humanity as our own, 


« auoad prargnantis . mulieris damnatae poena differatur, 
3 3 FO which doctrine has 0 3 in 
England, as early as the firſt memorials of our law will 
reach. In caſe this plea be made in ſtay of execution, 

the judge muſt direct a jury of twelve matrons or diſ- 
creet women to inquire the fact: and if they bring in 
their verdic̃t quick with child (for barely, with child, 
unleſs it be alive in the womb, is not ſufficient) exe- 
cution ſhall be ſtaid generally till the next ſeffion ; and 
ſo from ſeſſion to ſeſhon, till either ſhe is delivered, or 
proves by the courſe of nature not to have been with 
child at all. But if ſhe once hath had the benefit of 


this reprieve, and been delivered, and afterwards be- 


comes pregnant again, ſhe ſhall not be entitled to the 
benefit of a farther reſpite for that cauſe * For ſhe 
may now be executed before the child is quick in the 
womb; and ſhall not, by her own incontinence, evade 
the ſentence of juſtice. _ ON 

Another cauſe of regular reprieve is, if the offender 
become non compos, between. the judgment and the 
award of execution: for regularly, as was formerly * 
obſerved, though a man be compos when he commits a 
capital crime, yet if he becomes non compos after, he 
ſhall not be indicted ; if after indictment, he ſhall not 
be convicted; if after conviction, he ſhall not receive 


judgment; if after judgment, be ſhall not be ordered 


Fo oe Mon. 3 1 P. C. 369. 
48. 19. 3. id. 370. b 
. 23 | t See 3 24. 
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for execution: for © furioſus ſolo ſurore punitur, and 
the law knows not but he might have offered ſome re. 
ſon, if in his ſenſes, to have [layed theſe reſpective pro- 
ceedings. It is therefore an invariable rule, when any 
time intervenes between the attainder and the award of 
execution, to demand of the priſoner what he hath to 
allege, why execution ſhould not be awarded again! 
him: and, if he appears to Le inſane, the judge In his 
diſcretion may and ought to reprieve him. Or, the 
** may plead in bar of execution; which plea may 
| either pregnancy, the king's pardon, an act of 
grace, or diverity of perſon, viz. that he is not the 
ſame that was attainted, and the like. In this laſt 
caſe a jury ſhall be impanelled to try this collateral 
iſſue, namely, the identity of his perſon ; and not 
whether git or innocent; for that has been decided 
before. x in theſe collateral iſſues the trial ſhall be 
inſlanter ", and no time allowed the priſoner to make his 
defence or produce his witneſſes, unleſs he will make 
oath that he is not the perſon attainted ': neither ſhall 
any peremptory -challenges of the Jury be allowed the 
prifoner * ; though formerly ſuch challenges were held 
to be allowable, whenever a man's life was in quelttoa ', 
II. If neither pregraney, infanity, non- identity, uor 
other plea will avail to avoid the judgment, and ſta 
the execution conſequent thereupon, the laſt and f 
reſort is in the king's moft gracious pardon ; the grant- 
ing of which is the moſt amiable prerogative of the 
crown. Law (ſays an able writer) cannot be framed 
on ee of compaſſion to guilt: yet juſtice, by the 
conſtitution of England, is bound to be adminiſtered 
in mercy : this is promiſed by the king in his corona - 
tion oath, and it is that act of his government, which 
1s the moſt nal, and moſt entirely his oẽõ n. The 
king himſelf condemns no man ; that rugged taſk he 
leaves to his courts of juſtice : the great operation of 


© Þ ; Sid, 72. See append. H. 3. 1Staundf.P. C. 163. Co. Lit. 
i Foſt. 42. bs 157. Hal. Sum. 259. | 
Lex. 61. Foſt. 42. 46, _ Ia of fſorſeit· 99. 
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his ſceptre is merey. His power of pardoning was ſaid 
by our Saxon anceſtors ® to be derived a kye ſuge dig- 

nttatis : and it is declared in parliament, by ftatute 27 
Hen. VIII. c. 24. that no other perſon hath power 


to pardon or remit =7 treaſon or felonies whatſoever; 


but that the king hath the whole and ſole power there- 


of, united and knit to the imperial crown of this 


realm ". | | 

This is indeed one of the great advantages of monar- 
chy in general, above any other form of government ; 
that there is a magiſtrate, who has it in his power to 


extend mercy, wherever he thinks it is deſerved : hold- 


ing a court of equity in his own breaſt, to ſoften the 
rigour of the general law, in ſuch criminal caſes as me- 
rit an exemption from puniſhment. Pardons (accord- 
ing to ſome theoriſts“) ſhould be excluded in a perfect 


legiſlation, where puniſhments are mild but certain: for 


that the clemency of the prince ſeems a tacit diſappro- 


bation of the laws. But the excluſion of pardons muſt 


neceſſarily introduce a very dangerous power in the 
judge or jury, that of conſtruing the criminal law by the 
ſpirit inſtead of the letter” ; or elſe ĩt nuſt be holden, 
what no man will ſeriouſly avow, that ti ftuation and 
circumſtances of the offender (though they alter not the 
efſence of the crime) ought to make no diſtin&ion in the 
puniſhment. In democracies, however, this power of 
pardon can never ſubſiſt; for there nothing higher is 


acknowledged than the magiſtrate who adminiſters the 


laws : and it would be impolitic for the power of judg- 
ing and of oning to center in one and the fame 
perſon. This (as the preſident Monteſquieu obſerves*) 
would oblige him very often to contradict himſelf, to 
make and unmake his deciſions: it would tend to con · 
found all ideas of right among the maſs of the people; 
as they would find it difficult to tell, whether a priſoner 
were diſcharged by his innocence, or obtained a pardon 


LL. Fu. Conf. c. 18. ter de pardon. 22.) 
And this power belongs to » Beccar. ch. 46. 
a king de facto, and not to a » 7bid. ch. 4. 
king de-jure during the time of * Sp. L. b. 6.5.5, 
viurpation. (Bro. Abr. f. cbar- 
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through favour. In Holland therefore, if there be no 
ſtadtholder, there is no power of 22 lodged in 
any other member of the ſtate. But in monarchies the 
| King acts in a ſuperior ſphere ; and, though he regu. 
lates the whole government as the firſt mover, yet he 
does not appear in any of the diſagreeable or invidious 
parts of it. Whenever the nation ſee him perſonally 
engaged, it is only in works of legiſlature, magnif. 


- cence, or compaſſion. To him therefore the people 


look up as the fountain of nothing but bounty and 


grace; and theſe repeated acts of els, coming 


immediately from his own hand, endear the ſovereign 
to his ſubjects, and contribute more than any thing to 
root in their hearts that filial affection, and perſonal 
loyalty, which are the ſure eſtabliſhment of a prince. 

Under this head, of pardons, let us briefly conſider, 
1. The olje& of pardon : 2. The manner of pardoning ; 
3. The method of allowing a pardon : 4. The Md of 

uch pardon, when allowed. 25 5 

I. And, firſt, the king may pardon all offences merely 
againft the crown, or the — þ ; excepting, 1. That, to 
preſerve the liberty of the ſubject, the committing any 
man to priſon out of the realm, is by the habeas corpus 
act, 31 Car. II. c. 2. made a praemunire, unpardonable 
even by the king. Nor, 2. can the king pardon, where 
private juſtice is principally concerned in the proſecu- 
tion of offenders: non poteſt rex gratiam facere cum in- 
¶ Juria et damno aliorum. Therefore in appeals of al 
kinds (which are the ſuit, not of the king, but of the 
party injured) the proſecutor may releaſe, but the king 
cannot pardon *. Neither can he pardon a common 
nuſance, while it remains unredreſſed, or ſo as to pre- 
vent an abatement of it; though afterwards he may re- 


mit the fine: becauſe though the proſecution is veſted 
in the king to avoid multiplicity of ſuits, yet (during its 


continuance) this offence ſavours. more of the nature of 


a private injury to each individual in the neighbour- 
r 3 Inſt. 236. 1 237. 
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hood, than of a public wrong * Neither, laſtly, can 
the king pardon an offence againſt a popular or pe- 
nal ſtatute, after informa:ion brought: for thereby 
the informer hath acquired a private property in his 
part of the penalty“. 1 85 | 
There is alſo a reſtriction of a peculiar nature, that 
affects the prerogative of pardoning, in caſe of parlia- 
mentary impeachments; viz. that the king's pardon 
cannot be pleaded to any ſuch inipeachment, [> as to 
impede the inquiry, and ſtop the proſecution of great 
and notorious offenders. Therefore, when, in the 
reign of Charles the ſecond, the earl of Dauby was 
impeached by the houſe of commons of high treaſon, 
and other miſdemeſnors, and pleaded the king's pardon 
in bar of the ſame, the commons alleged, that there 
© was no precedent, that ever any pardon was granted 


" to any perſon impeached by the commons of high 


" treaſon, or other high crimes, depending the impe ach- 
« ment; and thereupon reſolved “, © that the pardon 
„ ſo pleaded was illegal and void, and ought not to be 
« allowed in bar of the impeachment of the commons 


" of England;“ tor which reſolution they affigned © 


this reaſon to the houſe of lords, © that the ſetting up a 
„ pardon to be a br of an impeachment defeats the 
hole ule and effect of impeachments : for ſhould 
* this point be admitted, or ſtand doubted, it would 


* whereby the chief inſtitution for the preſervation 
„of the government would be deſtroyed.“ Hoon atter 
the revolution, the commons renewed the ſam claim, 


" an impeach ment Ard, at length, it was enacted 
by the act of ſetilement, 12 & 13 W. III. c. 2. 
that no pardon under the great ſeal of &.giand thall 
* be ple to au impeach nent by the commons in 
" parhia:znent,” But, atter the 1:44 achmen. has been 


2 Hawk. P. C. 391. Hi. 5 May 1679. 

"3 Inſt. 338. * bid. 26 May 1679. 

„Com. Journ. 28 Apr. 1679. 1 bid. 6 June 1689. 
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that the king's royal grace is farther reſtrained or 
abridged : for, after the impeachment and attainder of 
the fix rebel lords in 1715, three of them were from 
time to time reprieved by the crown, and at length re. 
ceived the benefit of the king's moſt gracious pardon, 
2. As to the manner of pardoning. 1. Firſt, it muſt 
be under the great ſeal. A warrant under the priyy 
ſeal, or fign manual, though it may be a ſufficient au- 
thority to admit the party to bail, in order to plead 
the king's pardon, when obtained in proper form, yet is 
not of itſelf a complete irrevocable pardon *. 2. Next, 
it is a 2 rule, that, wherever it may reaſonably 
be preſumed the king is deceived, the pardon is void 
Therefore any ſuppreſſion of truth, or ſuggeſtion of 
falſchood, in a charter of pardon, will vitiate the 
whole ;. for the king was mifinformed *. 3. General 
words have alſo a very imperfect effect in pardons, 
A pardon of all felonies will not pardon a conviction 
or attainder of felony ; (for it is preſumed the king 
knew not of thoſe proceedings) but the conviction or 
attainder muſt be particularly mentioned®© ; and a pa- 
don of felonies will not include piracy ©; for that is no 
felony puniſhable at the common law. 4. It is alb 
enacted by ſtatute 13 Ric. II. ſt, 2. c. 1. that no pu- 
don for treaſon, murder, or rape ſhall be allowed, 
unleſs the offence be particularly ſpecified therein: 
and particularly in murder it ſhall be expreſſed, whe- 
it was committed by lying in wait, aſſault, or 
malice prepenſe. Upon which Sir Edward Coke ob 
Nerves , that it was not the intention of the parliz 
ment that the - king ſhould ever pardon murder under 
theſe aggravations; and therefore they prudently lai 
the pardon under theſe reſtrictions, becauſe they di 
not conccive it poſſible that the king would « ver es- 
cuſe an offence by name, which was attended with 
ſuch high aggravations. And it is remarkable enough 
that there is no precedent of a pardon in the regiſter 
mr any other - homicide, than that which happen 


hy — 4a as _—_—_ al ance... 


25 St. Tr. 166. 193. 22 Hawk. P. C. 383. 
42 Hawk P. C. 383. 5 4 1 Hawk. P. Co 99. 
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le defendendo or per inſortunium: to which two ſpecies 


the kirg's pardon was expreſsly confined by the ſta · 
tutes 2 Edw, III. c. 2. and 14 Edw. III. c. 15. which 
declare that no pardon of homicide ſhall be granted, 
but only where the king may do it by the cath of his 


crown ; that is to ſay, where a man flayeth another in 


his own defence, or by misfortune. But the ftatute 
of Richard the ſecond, before-mentioned, enlarges by 


implication the royal power: provided the king is not 


deceived in the intended object of his mercy. And 
therefore pardons of murder were always granted with 


a non oh ante of the ſtatute of king Richard, till che 
tme of the revolution; when the doctrine of Tor 
d/lante's ceafing, it was doubted whether murder 
could be pardoned generally: but it was determined 
by the court of king's bench *, that the king may par- 
don on an inditment of murder, as well as a ſubject 


may diſcharge an appeal. Under theſe and a few 


other reſtrictions, it is a general rule, that a pardon 
ſhall be taken moſt beneficially for the ſubject, and 
moſt ſtrongly againſt the king. | 


A pardon may alio be conditional that is, the king 


may extend his mercy upon what terms he pleaſes; and 
may annex to his bounty a condition either precedent 
or ſubſequent, on the performance whereof the validi- 
ty of the pardon will depend : and this by the com- 
mon law * Which prerogative is daily exerted in the 
2 of felons, on condition of being confined to 
ard labour for a ſtated time, or of tranſportation to 
ſome foreign country for life, or for a term of years; 
ſuch ng or baniſhment * being allowable 
and warranted by the habeas corpus act, 31 Car. II. e. 
2. F. 14. and both the impriſonment and tranſportati- 
on rendered more eaſy and effectual by ſtatutes 8 Geo. 
III. c. 15 and 19 Geo. III. c. 74 


3. With regard to the manner of allowing pardons ; 


ve may obſerve, that a pardon by act of parliament is 


, m 2 . 
* Salk. 499. 352.) to have been firſt in- 
72 Hawk. P. C. 394. flicted as a punrſhment, by ſta- 


Tranſportation is {aid (Bar, tute 39 Eliz. c. 4. 
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more beneficial than by the king's charter; for a man 
is not bound to plead it, but the court muſt ex offeio 
take notice of iti; neither can he loſe the benefit of 
it by his own lac hes or negligence, as he may of the 
won bo charter of pardon *. The king's charter of 
| Pardon mult be ſpecially pleaded, and that at a pro- 
er ume : for if a man is indicted, and has a pardon 
in his pocket, and afterwards puts himſelf upon his 
trial by pleading the general iſſue, he has waived the 
benefit of ſuch pardon '. But, if a man avails himſelf 
thereof as ſoon as by courſe of law he may, a pardon 
n. ay either be pleaded upon arraignment, or in arreſt 
of Judgment, or in the preſent ſtage ot proceedings, 
in bar of execution. Antiently, by ſtatute 10 Eds 
III. c. 2. no pardon of felony could be allowed, un- 
| lefs the party found ſureties for the good behaviour 
before the ſheriff and coroners of the county“. But 
wat ſtatute is repealed-by the ſtatute 5 & 6 W. & M. 
c. 13. Which, int ead thereof, gi\ es the Judges of the 
court a Giicretionary power to bind the criminal, pleads 
ing ſuch pardon, to his good behaviour, wich two ſure- 
ucs, ior any term not exceeding ſeven years. | 
 - 4. Laſtly, the ect of ſuch pardon by the king, is 
to make the offender a new man; to acquit him of all 
corporal penalties and forſeitures ahnexed to that of- 
fence for u hich he obtains his pardon : and not ſo much 
to reſtore his former, as to give him a new, credit and 
capacity. Eut nothing can reſtore or purity the blood 
when once corrupted, if the pardon be not allowed 
ull after attainder, but the high and tranſcendent pow- 
er of parliament. Yct if a perſon attainted receives 
the king's pardon, and afterwards hath a ſon, that fon 
may be heir to his father, becauſe the father being 
made a new man, might tranſmit new inheritable 
blood: though, had he been born before che pardon, 
he could never have inherited at all | 


an ---- PouzLr1rc 


i Foſt. 43. n Salk. 499. | 
* 2 Hawk. P. C. 397. ® Sec vol. II. pag. 258. 
bid. 396, | 372 
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CHAPTER THE THIRTY-SECOND. 
or EXECUTION. 


931 


= 5 
There now remains nothing to ſpeak of, but 


execution z the completion of human puniſhment, 


And this, in all caſes, as well capital as otherwiſe, 


muſt be performed by the legal officer, the ſheriff or 


his deputy ; whoſe warrant for ſv n antiently 
by precept under the hand and ſeal of the 

is ftill practiſed in the court of the lord high ſteward, 
upon the execution of a peer: though, in the court 
of the peers in parliament, it is done by writ from the 
king. Afterwards it was eſtabliſhed ©, that, in caſe 
of life, the judge may command execution to be done 
without any writ. And now the uſage 1s, for the judge 


to ſign the calendar, or lift of all the priſo er's names, 
with their ſeparate 1 in the margin, which is 


leſt wich the ſheriff. As, for a capital felony, it is 
written oppoſite to the priſoner's name let him be 
hanged by the neck ;** formerly, in the days of Latin 


and abbreviation , . per cell for © fuſpendatur 
fer cellum. And this is the only warrant that the 


ſheriff has, for ſo material an act as 2 away the 
hfe of another“. It may certainly afford matter of 
ſpeculation, that in civil cauſes there ſhould be ſuch a 
rariety of writs of execution to recover a trifling debt, 
iffued in the king's name, and under the ſeal of the 
court, without which the ſheriff cannot legally ftir 
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one ſtep; and yet that the execution of a man, the 
moſt important and terrible taſk of ary, ſhould depend 
upon a marginal note. PW, 
+ The ſheriff, upon receipt of his warrant, is to do ex- 
ecution within a convenient time; Which in the country 
is alſo leſt at large. In London indeed a more ſolemn 
and becoming exact neſs is uſed, both as to the warrant 
of execution, and the time of executing thereof: for 
the recorder, after reporting to the king in perſon the 
caſe of the ſeveral priſoners, and receiving his royal 
pleaſure, that the law muſt take its courſe, iſſues his 
warrant to the ſheriffs; directing them to do execution 
on the day and at the place afſhigned*® Ard, in the 
court of king*s bench, if the priſoner be tried at the 
bar, or brought there by habeas corpus, a rule is made 
for his execution; either ſpecifying the time and place?, 
or leaving it to the diſcretion of the ſheriff ®. Ard, 
- throughout the kingdom, by ſtatute 25 Geo. II. c. 3). 
it is enacted that, in caſe of murder, the judge ſhall 
in his ſentence dire execution to be 3 on the 
next day but one after ſentence paſſed i. But, other- 
wiſe, che time and place of execution are by law ro 
part of the judgment“. It has been well obſerved", 
that it is of great importance, that the puniſhment 
ſhould follow the crime as early as poſſible ; that the 
proſpect of gratification or advantage, which tempts a 
man to commit the crime, ſhould inſtantly awake the 
attendant idea of puniſhment. Delay of execution 
ſerves only to ſeparate theſe ideas: and then the exe- 
cutibn itſelf affects the minds of the ſpectators rather 
as a terrible ſight, than as the neceſſary conſequence 
% ooo | 
The ſheriff cannot alter the manner of the execution 
by ſubſtituting one death for another, without being 
guilty of felony himſelf, as has been formerly ſaid“. 


# See append. S. 4 * So held by the twelve 
«St. Trials. VI. 332. Foſt, 43, judges, Mich. 10 Geo, lll, 
» See append. ö. 3. 1 Beccar, ch. 19. 
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It is held al by fir Edward Coke ® aud fir Matthew 
Hale“, that even the king cannot change the puniſh- 
ment of the law. by altering the hanging or burning 
into beheading ; though, when beheading is part of 
the ſentence, the king may remit the reſt. And, not- 
withſtanding ſome examples to the contrary, fir Ed- 
ward Coke ſtoutly maintains, that © pudicundum ef le- 
gibus, non exemplis.”? But others have thought “, 
aud more juſtly, that this prerogative, being founded 
in mercy and immemorially exerciſed by the crown, 
is part of the common law. For hitherto, in every 
inftance, all theſe exchanges have been for more mer- 
ciful kinds of death; and how far this may alſo fall 
within the king's power of granting conditional par- 
dons, (412. by remitting a ſevere kiad of death, on 
condition that the criminal ſubmits to a milder) is a 
matter that may bear conſideration. It is obſervable, 
that when lord Stafford was executed for the popiſh 
plot in the reign of king Charles the ſecond, the then 
meriffs of London, having received the king's writ 
for beheading him, petitioned the houſe of lords, for 
a command or order from their Jordſhips, how the 
ſaid judgment ſhould be executed: for, he being pro- 
ſecuted by impeachment, they entertained. a notion 
_ is ſaid to have been countenanced by lord Ruſs 
el) that the king could not pardon any part of the 
ſentence *®. The lords reſolved “, that the ſeruples of 
the ſheriffs were unneceflary, and declared, that the 
king's writ ought to be obeyed. Diſappointed of rai- 
ſing a flame in that aſſembly, they immediately ſigni- 
fied * to the houſe of commons by one of the mem- 
bers, that they were not fatisfied as to the power of 
the ſaid writ, That houſe took two days to confider 
of it: and then ſullenly reſolved, that the houſe was 
content that the ſheriff do execute lord Stafford by ſe- 

vering his head from his body. It is further related, that 

When afterwards the ſame lord Ruſſel was condemned 


doink on; 7 i 42 Hume's Hiſt. of G. B. 328; 
*2 Hal. P. C 412. Lords Journ. 21 Dec 1680. 
? Foſt. 270. F. N. B. 244. h. * Com. Journ. 21 Dec. 1680. 
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406 PuszL1Cc | Boox IV. 


for high treaſon upon indiftment, the king while he 
remitted the ignominious part of the ſentence, obſery. 
ed © that his lordſhip would now find he was poſſeſſed 
of that prerogative, which in the caſe of lord Staf- 
« ford he had denied him“. One can hardly deter- 
mine (at this diſtance from thoſe turbulent times) 
which moſt to diſapprove of, the indecent and ſangui- 
nary zeal of the ſubject, or the cool and cruel ſarcaſm 
of the ſovereign, | | 

To conclude : it is clear, that if, upon judgment to 
be hanged by the neck till he is dead, the criminal be 
not thoroughly killed, but revives, the ſheriff muſt 
hang him again“. For the former hanging was no 
execution of the ſentence; ard, if a falſe tenderneſs 
were to be indulged in ſuch caſes, a multitude of col- 
luſions might enſue. Nay, even while abjurations 
were in force *, ſuch a criminal, fo reviving, was not 
allowed to take ſanctuary and abjure the realm; but 
his flecing to ſanctuary was held an eſcape in the offi- 
cer. | 

And, having thus arrived at the 12% ſtage of criminal 
8 or execution, the end and completion of 

uman Puni/bment, which was the fixth and laſt head 
to be confidered under the diviſion of public wrongs, 
the ourth and laſt obje of the laws of England; it 
may now ſeem high time to put a period to theſe com- 
mentaries, which, the author is very ſenſible, have 
already ſwelled to too great a length. But he cannot 
diſmiſs the ſtudent, for whoſe uſe alone theſe rudiments 
were originally compiled, without endeavouring to re- 
call to his memory ſome principal outlines of the le- 
gal conſtitution of this country; by a ſhort hiſtorical 
review of the moſt conſiderable revolutions, that have 
happened in the laws of England, from the earlieſt to 
the mr times. And this taſk he will attempt to 
diſcharge, however imperfeRly, in the next or con- 

cluding chapter. | 3 | 

Hume, 360. n dee page 326. | 

w 2 Hal. P. C. Aua. 2 Hawk. ? Fitzh. Abr. t. cerane, 335 
P. C. 463. | Finck. L. 467, 
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CHAPTER THE THIRTY- THIRD. 


or THz RISE, PROGRESS, AN GRADUAL 


IMPROVEMENST, or Tus LAWS 


or ENGLAND. 5 | 


Ber ORE we enter on the ſubje of this chapter, " 
in which I propoſe, by way of ſupplement to the 
whole, to attempt an hiſtorical review of the moſt re- 


markable changes and alterations, that have happened 
in the laws cf England, I muſt firſt of all remind the 
ſtudent, that the riſe and progreſs of many principal 


points and doctrines have been already pointed out in 


the courſe of theſe conmentaries, under their reſpec- 
tive diviſions ; theſe having theretore been particularly 
diſcuſſed already, it cannot be expected that I ſhould 
re-examine them with any degree of minuteneſs ; which 
would be a moſt tedious i ndertaking. What I there- 


fore at preſent propoſe, is only to mark out ſome out- 
lines of an Engliſh juridical hiſtory, by taking a chro- 


nological view of the ſtate of our laws, and their 
lucceſſive mutations at different periods of time. 

The ſeveral periods, under which I ſhall conſider 
the ſtate of our legal polity, are the following fix 7 
1. From the earlieſt times to the Norman yr 45 : 
2. From the Norman conquelt to the reign of | 
Edward the firſt : 3. From thence to the re formauon: 
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8 From the reformation to the reſtoration of king 
harles the ſecond : 5. From thence to the revolution 
in 1088: 6. From the revolution to the preſent time. 
I And, firſt, with regard to the antient Britons, the 
ab iginesof our ifland, we have fo little handed down 
to us concerning them with any tolerable certainty, 
that our e. be muſt needs be very fruitlefs and 
defective. However, from Cæſar's account of the 
tenets and diſcipline of the antient Druids in Gaul, in 
whom centered all the learning of theſe weſtern parts, 
and who were, as he tells us, ſent over. to Britain, 
(that is, to the iſland of Mona or Angleſey) to be 
inſt ructed; we may collect a few points, which bear 
a great affinity and reſemblance to fome of the modern 
doctrines of our Engliſh law. Particularly, the very 
notion itſelf of an oral unwritten law, delivered down 
from age to age, by - cuſtom and tradition merely, 
ſeems derived from the practice of the Druids, who 
never committed any of their inſtructions to writing : 
poſſibly for want of letters: ſince it is remarkable 
that in all che antiquities, unqueſtionably Britiſh, 
which the induſtry of the moderns has diſcovered, 
there is not in any of them the leaſt trace of an) cha- 
racter or letter to be found. The partible quality 
alſo of lands, by the cuſtom of gavelkind, which ſtill 
obtains in many parts of Englard, and did univerſally 
over Wales till the reign of Henry VIII, is undoubt- 
edly of Briufh original. So likewiſe is the antient 
diviſion of the goods of an inteſtate between his vi- 
dow and children, or next of kin; which has fince 
been revived by the ſtatute of diſtributions. And we 
may alſo remember an inſtance of a lighter nature 
mentioned in the preſent volume, where the ſame cuſ- 
tom has continued from Cæſar's time to the preſent; 
that of burning a woman guilty of the crime of peut 
treaſon by killing her huſband. (a) 5 
be great variety of nations, that ſucceſſively broke 
in upon and deſtroyed both the Britiſh inhabitants and 
conſtitution, che Romans, the PiQs, and, after them, 


{a) But this is now altered by ſtatute 30 Geo, III. c. 48. 
Bee ante, p. 204 = . 
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the various clans of Saxons and Danes, muſt neceſſa- 
rily have cauſed great confuſion and uncertainty in the 
laws and antiquities of the kingdom; as they were 
very ſoon incorporated and blended together, and 
therefore, we may ſuppoſe, mutually communicated to 
each other their reſpective uſages , in regard to the 
rights of property a':d the puniſhment of crimes. So 
thatit is morally impoſſible to trace out, with any de» 
gree of accuracy, when the ſeveral mutations of the 
common law were made. or what was the reſpective 
original of thoſe ſeveral cuſtoms we at preſent uſe, by 
any chemical reſolution of them to their firſt and 
component principles. We can ſeldom pronounce, 
that is cuſtom was derived from the Britons ; hat 
was left behind by the Romans; this was a neceſſary 
- precaution againſt the Picts; chat was introduced by 
the Saxons, diſcontinued by the Danes, but afterwards 
reſtored by the Normans. „„ | 
Wherever this can be done, it is matter of great cu- 


riofity, and ſome uſe : but this can very rarely be the 


caſe ; not only from the reaſon above-mentioned, but 
alſo from many others. Firſt, from the nature of tra- 
ditional laws in general; which, being accommodated 
to the exigencies of the times, ſuffer by degrees inſen- 


ſible variations in practice“: fo that, though upon com- 


ariſon we plainly diſcern the alteration of the law 
from what it was five hundred years ago, yet it is im- 


poſſible to define the preciſe period in which that al- 


teration accrued, any more- than we can diſcern the 
changes of the bed of a river, which varics its ſhores 
by continual decreaſes and alluvions. Secondly, this 
becomes impracticable from the antiquity of the king- 
dom ard its government: which alone, though it had 


been diſturbed by o foreign it vaſions, would make it 


impoſſible to ſearch out the criginal of its laws; un- 
leſs we had as authentic monuments thereof, as the 


al. Hiſt, C. L. 63. . 57. 
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Jews had by the hand of Moſes . Thirdly, this un- 


certainty of the true origin of particular cuſtoms muſt 


alſo in part have ariſen from the means, whereby 


chriſtianity was propagated among our Saxon ance ſtors 

in this iſland ; by learned foreigners brought over from 
| Rome and other countries; who undoubtedly carried 
with them many of their own national cuſton s: and 
probably prevailed upon the ſtate to abrogate ſuch 


uſages as were inconſiſtent with our holy religion, - 


and to introduce many others that were confurmable 
thereto. And this perhaps may have partly been the 
cauſe, that we find not only ſome rules of the moſaical, 


but alſo of the imperial and pontifical laws, blended 


and adopted into our own ſyſtem. 
A farther reaſon may alſo be given for the great va- 


Tiety, and of courſe the uncertain original, of our anti- 


ent eſtabliſhed cuſtoms : even after the Saxon gover:» 
ment was firmly eſtabliſhed in this iſland ; vis. the ſub- 
diviſion of the kingdom into an heptarchy, conſiſtin 

of ſeven independent kingdoms peopled and ts 
by different . and colonies. This muſt neceſſarily 
create an infinite diverſity of laws; even though all 
thoſe colonies, of Jutes, Angles, Anglo-Saxons, and 
the like, originally ſprung from the ſame mother 
country, the great northern Le which poured fork 
its warlike progeny, and ſwarmed all over Europe, 


in the ſixth and ſeventh centuries. This multiplicity of 


laws will neceſſarily be the caſe in ſome degree, where 
any kingdom 1s cantoned out into provincial eſtabliſh- 
ments; and not under one common diſpenſation of 
laws, though under the ſame ſovereign power. Much 
more will it bappen, where ſeven uuconnected ſtates 
are to form their own eonſtitution and ſuperſtructure of 
government, though they all begin to build upon the 
ſame-or ſimilar foundations. 

When therefore the \\ eft-Saxons had ſwallowed up 
all the reſt, aid king Alfred ſucceeded to the monarchy 
of England, whereof his graudfather Egbert was the 
founder, his mighty genius prompted him to undertake 
a moſt great and neceſſaty work, which he is ſaid to 


* Hal, Hiſt. C. L. 3. 
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have executed in as maſterly a manner. No leſs than 
10 new - model the conſtitution ; to rebuild it on a plan 
that ſhould endure for ages; and, out of its old diſcor- 
dant materials, which were heaped upon each other in 
a vaſt and rude irregularuy, to form one uniform and 
well connected whole. I his he effected, by reducing 
che whole kingdom under one regular and gradual ſub- 
ordination overnment, wherein each man was an- 
ſxerable to his immediate ſuperior for his own conduct 
and that of his neareſt neighbours : for to him we owe 
that maſterpiece of judicial polity, the ſubdiviſion of 
England into tithings and hundreds, if not into counties; 
all under the influence and adminiſtration of one ſu- 
preme magiſtrate, the king ; in whom, as in a general 
reſervoir, all the executive authority of the law was 
lodged, and from whom juſtice was diſperſed to every 
part of the nation by diſtinct, yet communicating, duts 
and channels; which wiſe inſtitution has been pre- 
ſerved for near a thouſand years unchanged, from Al- 
fred's to the preſent time. He alſo, like another 
Theodoſius, colleRed the various cuſtoms that he found 
diſperſed in the kingdom, and reduced and digeſted 
them into one uniform ſyſtem or code of laws, in his 
com, bec, or liber f udlicialis. This he compiled for 
the uſe of the court-baron, hundred, and county- court, 
the court-leet, and ſheriff's tourn ; tribunals, which he 
eſtabliſhed, for the trial of all cauſes civil and erimi- 
nal, in the very diſtricts wherein the complaint aroſe : 
all of them ſubje& however to be inſpected, controlled, 
and kept within the bounds of the univerſal or common 
law, by the king's own courts ; which were then 
unerant, being kept in the king's palace, and removing 
with his houſhold in thoſe royal progreſſes, which ke 
3 made from one end of the kingdom to the 
er. | 

The Daniſh invaſion and conqueſt, which introduced 
new foreign cuſtoms, was a ſevere blow to this noble 
fabric; but a plan, ſo excellently concerted, could ne- 
ver be long thrown aſide. So that, upon the expulſion 
of theſe intruders, the Engliſh returned to their antient 
law; retaining however ſome few of the cuſtoms of 

Vol IV, Nn | | 
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their late vifitants ; which went under the name of 
Dane-lage:. as the code compiled by Alfred was called 
the He/t-Saxon-Lage ;, and the local conſtitutions of 
the antient kingdom of Mercia, which obtained in che 
counties neareſt to Wales, and probably abounded with 
many Britiſh cuſtoms, were called the Mercen-Laz, 
And theſe three laws were, about the beginniug of the 
eleventh century, in uſe in different counties of the 
realm & the provincial polity of counties, and their ſub- 
diviſions, having never been altered or diſcontinued 
through all the ſhocks and mutations of government, 
from the time of its firſt inflitution ; though the lau: 
and cuſtoms therein uſed, have (as we ſhall ſce) often 
| ſuffered conſiderable changes. | 
For king Edgar, (who beſides his military merit, as 
founder off the Englith navy, was alſo a moſt excellent 
civil governor) oblerving the ill effects of three diſtindt 
bodies of laws, prevailing at once in ſeparate parts of 
his dominions, projected and begun what his grandſon 
king Edward the confeſſor afterwards completed; vis. 
one uniform digeſt or budy of laws, to be obſerved 
throughout the whole kingdom: being probably no 
more than a revival of king Alfred's code, with ſome 
improvements ſuggeſted by neceſlity and experience; 
particularly the incorporating ſome-of the Britiſh or 
rather Mercian cuſtoms, and alſo ſuch of the Daniſh 
as were reaſonable and approved, into the Weſt. Saxn- 
Lage, which was ſtill the groundwork of the whole, 
And this appears to be the beſt ſupported and molt 
plauſible con jecture (for certainty is not to be expected) 
of the riſe and original of that admirable ſyſtem ot 
maxims and unwritten cuſtoms, which is now kaowi 
by the name of the common law, as extending its author 
rity univerſally over all the realm; and which ö 
doubtleſs of Saxon parentage. _ - 
Among the moft remarkable of the Saxon laws we 
may reckon, 1. The conſtitution of parliaments, or r# 
ther, general aſſemblies of the principal and wiſeſt men 
in the nation: the wittena-gemete, or commune confiliun 
of the antient Germans; which was not yet reduced to 
the forms and diſtintions oſ our modern p ic liament: 


* 
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without whoſe concurrence however, no new law could 
de made, or old one altered. 2. The election of their 
mapiſtrates by the people ; originally even that of their 
kings, till dear- bought experience evinced the conve 
nience and neceſſity of eſtabliſhing an hereditary ſuc- 
ceſſion to the crown, But that of all ſubordinate ma- 
giltrates, their military officers or heretochs, their ſne- 
riffs, their conſervators of the peace, their coroners, 
their port-reeves, (ſince changed into mayors and bai- 
lifs) and even their tythingmen and borſholders at the 
leet, continued, ſome till the Norman conqueſt, others 
for two centuries after, and ſome remain to this day. 
3. The deſcent of the crown, when once a royal ſa- 
mily was eſtabliſhed, upon nearly the fame hereditary 
principles upon which it has ever fince continued : only 
that perhaps, in caſe of minority, the next of kin of 
full age would aſcend the throne, as king, and not as 
totector; though, after his death, the crown immedi- 
ately reverted back to the heir. 4. The great paucity of 
capital puniſhments for the firſt offence : even the moſt 
totorious offenders being allowed to commute it for a 
fine or were gild, or, in default of payment, perpetual 
bondage; to which our benefit of clergy has now in 
ſome meaſure ſucceeded. 5 The prevalence of certain 
cuſtoms, as heriots and military ſervices in proportion 
to every man's land, which much reſembled the ! eodal 
conſtitution 3 but yet were exempt from all its rigorous 
hardihips : and which may be well enough accounted 
for, by —— them to be brought from the conti- 
nent by the firſt Saxon invaders, in the primiüve mo- 
deration and ſimplicity of the feodal law; before it got 
into the hands of the Norman juriſts, who extracted. 
the moſt laviſh doctrines and oppreſſi ve eonſt quences 
out of what was originally intended as a law of liberty, 
6. That their eſtates were liable to forfeiture for trea- 
lon, but that the doctrine of eſcheats and corruption of 
blood for felony, or any other cauſe, was utterly un- 
known amongſt them. 5. The deſcent of their lands to 
all the males equally, without any right of primogeni- 
ture; a cuſtom, which obtained among the Britons, + 
Was agreeable to che — law, and continued among 
a n 2 8 
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the Saxons till the Norman conqueſt : though really in- 
convenient, and more eſpecially deſtructive to antient 
families; which are in monarchies neceſſary to be ſup. 
ported, in orderto form and keep up a nobility, or in- 
termediate ſtate between the prince and the common 
| le. 8. The courts of juſtice conſiſted principally 

of : county courts, and in cafes of weight or niceij 
the king's court held before himſelf in perſon, at the 
time of his parliaments; which were uſually holden 
in different ee according as he kept the three great 


' feſtivals of chriſtmas, eaſter, and whitſuntide. An in- 


Anution which was adopted by king Alonſo VII. of 
Caſtile, about a century after the conqueſt : who at the 
fame three great feaſts'was wont to aſſemble his nobi · 
lity and prelates in his court; who there heard and de. 
_ cided all controverſies, and then, having received his 
inltruRions, departed home“. Theſe county court 
however differed from the modern ones, in that the 
eccleſiaſtical and civil juriſdict ion were blended toges 
ther, the biſhop and the ealdorman or ſheriff ſitting 
in the ſame county court; and alſo that the deciſion 
and proccedings therein were much more ſimple and 
unembarraſſed: an advantage which will always at. 
tend the infancy of any laws, but wear off as they 
gradually advance to antiquity. 9. Trials, among peo- 
ple who had a very ſtrong tincture of ſuperſtition, 
were permitted to be by ordeal; by the corſned or 
morſe] of execration, or by wager of law with com- 


-purgators, if the party choſe it ; but frequently they 


were alſo by fury : for, whether or no their juries 
conſiſted preciſely of twelve men, or were bound to 
ſtrict unanimity ; yet the general conſtitution of this 
admirable criterion of truth, and moſt important gust: 
dian both of public and private liberty, we owe to out 


Saxon anceſtors. Thus Rood the general frame of 


our polity at the time of the Norman invaſion ; when 
the ſecond period of our legal hiſtory commences. | 

II. This remirkable event wrought as gre it an alteratr 
on in our laws, as it did in our antient line of kings* 
and though the alteration of the former was ellectet 


4 Mod Un. Hiſt. XX. 114. 


Boox IV, 


= www > & www oa. ow oa 


Ch. 33. RSS. | 


rather by the conſent of the people, than any right of 
conqueſt, yet that conſent ſeems to have been partly 
extorted by fear, and partly given without any appre- 
henfion of the conſequences which afterwards enſued, 

1. Among the firſt of theſe alterations we may reck- 
on the ſeparation of the eccleſiaſtical courts from the 
civil: effected in order to ingratiate the new king with 
the popiſſ clergy, who for ſome time before had been 
endeavouring all over Europe to exempt themſelves 
from the ſecular power; and whoſe demands the con- 
queror, like a politic prince, thought it prudent to 
comply with, by reaſon that their reputed ſanctity had 
a great influence over the minds of the people; and be- 
cauſe all the little learning of the times was engroſſed 
into their hauds, which made them neceſſary men, and 
by all means to be pained over to his intereſts. And 
this was the more eaſily effected, becauſe, the diſpoſal - 
of all the epiſcopal ſees being then in the breaſt of the 
king, he had taken care to fill them with Italian and 
Norman prelates. - | 

2. Another violent alteration of the Engliſh conſti- 
tution conſiſted in the depopulation of 1 coun- 
tes, for the purpoſes of the king's royal diverſion; 
aud ſub je d ing both them, and al! the antient foreſts of 
the kingdoni, to the u :reafonable ſeverities of foreſt 
| laws imported from the continent, wheteby the flaugh- 
ter of a beaſt was made almoſt as penal as the death of 
2 man. In the Saxon times, though no man was al- 
lowed to kill or chaſe the king's deer, yet he might 
ſtart any game, purſue, and kill it, upon his own 
eſtate. But the rigour of theſe new conſtitu ĩons veſted 
the ſole property of all the game in England in the 
king alone; and no man was entitled to diſturb any 
fowl of the air, or any beaſt of the field, of ſuchi kinds 
u were ſpecially reſerved for the royal amuſ-ment of 
the ſovereign, without expreſs licence from the kings 
by a grant of a chaſe or free-warren : and thoſe fran- 
cliſes were granted as much wit" a viaw to preſerve 
the breed of animals, as to indulge the ſubject. From 
2amilar principle to which, though the fore ſt laws are 
ww mitigated, and by 2 grown entirely obſo- 

Nn 3 
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lete, yet from this root has ſprung a baſtard fl, 
known by the name of the game law, now arrived t 
and wantoning in its higheſt vigour : both founded 
upon the ſame unreaſonable notions of permanent pro- 
perty in wild creatures; and both produQtive of the 
ſame tyranny to the commons: but with this differ. 
ence; that the foreſt laws eſtabliſhed only one mighty 
hunter throughout the land, the game laws have raiſe 
a little Nimrod in every manor. And in one reſpe& 
the antient law was much leſs unreaſonable than the 
modern: for the king's grantee of a chaſe or free-war- 
ren might kill game in every part of his franchiſe; but 
now. though a freeholder of lefs than 100, a year is 
forbidden to kill a partridge upon his own eſtate, 
"br nobody elſe (not even the lord of the manor, un- 
leſs he hath a grant of free-warren) can do it without 
—_— a treſpaſs, and ſubjecting himſelf to an 
act ion. | 5 
3. A third alteration in the Engliſh laws was by 
narrowing the remedial influence of the county courts, 
the great ſeats of Saxon juſtice, and extendrhg the or: 
giral juriſdiction of the king's juſticiars to all kinds of 
cauſes, arifing in all parts of the kingdom. To thi 
end the aula regis, with all its multifarious authont, 
was erected; and a capital juſticiary appointed, with 
wers ſo large and boundleſs, that he became at 
| Jergth a tyrant to the people, and formidable to the 
crown itſelf. The conſtitution of this court, and the 
judges themſelves who prefided there, were fetched 
Hom the duchy of Normandy : and the conſequence 
naturally was, the ordaining that all proceedings in the 
| king's courts ſhould be carried on in the Norman, in- 
ſtead of the Engliſh language: A proviſion the more 
is Norman juſtiiciars un- 
derſtood Engliſh ; but as evident a badge of flavery, 
as ever was impoſed upon a conquered people, Th 
laſted till king Edward the third obtained a double vi- 
tory, over the armies of France in their own count}, 
and their language in our courts here at home. But 
| there was one miſchief too deeply rooted thereby, 2 
Which this caution of king Edward came too late to er- 


dicate. Inſtead of the plain and caſy method of de. 
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termining ſuits in the county courts, the chicanes and 
ſubtleties of Norman juriſprudence had taken poſſeſſion 
of the king's courts, to which every cauſe of conſe- 


2 was drawn. lndee ſ that age, and thoſe imme- 


iately ſucceeding it, were the æra of refinement and 
ſubtilty, There is an ative principle in the human 


ſoul, that will ever be exerting its faculties to the ut» 


moſt ſtretch, in whatever employment, by the acct- 
dents of time and place, the general plan of education, 


or the cuſtoms and manners of the age and country, it 


may happen to find itſelf engaged. The northern con- 
* of Europe were then emerging from the groſ- 
eſt ignorance in point of literature and thoſe, who 
had leiſure to cultivate its vrogrefs, were ſuch only as 


were cloiſtered in monaſteries, the reſt being all ſol- 


diers or peafants. And, unfortunately the firſt rudi- 
ments of ſcience which they imbibed were thoſe of 
Ariſtotle's philoſophy, conveyed through the medium 
of his Arabian commentators ; which were brought 
fromthe eaſt by the Saracens into Paleſtine and Spain, 


and tranſlated into barbarous Latin. So that, though 
the materials upon which they were naturallyemploy= 


ed, in the infancy of a riſing ſtate, were thoſe of the no» 


bleſt kind; the eſtabliſhment of religion, and the re- 


gulations of civil polity, yet having only ſuch tools to 
work with, their execution was trifling and flimſy. 


Boch the divinity and the law of thoſe times were 


therefore frittered into logical diſtin tions, and drawn 
out into metaphyſical ſubtilties, with a ſkill moſt amaa- 


_ lngly artificial; but which ſerves no other purpoſe, 
chan to ſhew the vaſt powers of the human intellect, 
however vainly or prepoſterouſly employed. Hence 
law in particular, which (being intended for univerſal 


reception) ought to be a plain rule of action, became 
2 ſcience of the greateſt intricacy ; eſpecially when 
blended with the new refinements engrafted upon feo- 

dal property: which refinements were from time to 


time gradually introduced by the Norman practitioners, 
with aview to ſuperſede (as they did in great meaſure) 


the more homely, but more intelligible, maxims of 


Gſtributive juſtice among the Saxons, And, to ſay the 
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truth, theſe ſcholaſtic reformers have tranſmitted their 
dialect and fineſſes to poſterity, ſo interwoven in the 
body of our legal polity, that they cannot now be taken 
out Without a manifeſt in jury to the ſubſtance. Statute 
aker ſtatute has in later times been made, to pare off 
theſe troubleſome excreſcences, and reſtore the com. 
mon law to its priſtine fimplicity and vigour ; and the 
endeavour has greatly ſucceeded ; but ſtill the ſears 
are deep and viſible ; and the liberality of our modern 
courts of juſlice is frequently obliged to have recourſe 
to unaccountable fictions, and circuities, in order ti) 
recover that equitable and ſubſtantial juſtice, which 
, for a long time was totally buried under the narrow 
rules and fanciful niceties of metaphyſical and Norman 
juriſprudence. | 
4. A fourth innovation was the introduction of the 
trial by combat, for the deciſion of all civil and crimi- 
nal queſtions of fact in the laſt reſort. This was the 
immemorial practice of all the northern nations; but 
firſl reduced to regular and ſtated forms among the 
Burgundi, about the cloſe of the fifth century: ard 
from them it paſſed to other nations, particularly the 
Franks and the Normans; which laſt had the honour. 
to eſtabliſh it here, though clearly an unchriſtian, 23 
well as moſt uncertain, method of irial. But it was a 
ſufficient recommendation of it to the conqueror and 
h 1 warlike countrymen, that it was the uſage of their 
native duchy of Normandy. 5 
5. But the laſt and moſt important alteration, both 
in our civil and military polity, was the engrafting on 
all landed eſtates, a few only excepted, the fiction of 
feodal terure ; which drew after it a numerous and 
oppreſſive train of ſervile fruits and appendages; aids, 
reliefs, primer ſeiſins, wardſhips, marriages, eſc!:cats 
and fines for alienation; the genuine conſequencꝭs of 
che maxim then adopted, that all the lands in Erplard. 
were derived from, and holden, mediately or imn e- 
dlate ly, of the crown. 
The vation at this period ſeems to have groaned un- 

der as abſolute a ſlavery, as was in the power of a war 
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like, an ambitious, and a politic prince to ereate. The 
conſciences of men were enſlaved by ſour eceleſiaſtics, 
devoted to a foreign power, and unconnected with the 
civil tate under which they lived: who now imported 
from Rome for the firſt time the whole farrago of ſu - 

rſtitious novelties, which had been * by 
the blindneſs and corruption of the times, between the 
firſt miſſion of Auguſtin the monk, and the Norman 
conqueſt ; ſuch as tranſubſtastiation, purgatory, com- 
munion in one kind, and the worſhip of ſaints and ima» 
ges; not forgetting the univerſal ſupremacy and dog- 
matical infallibiliey of the holy ſee. The laws too, as 
well as the prayers, were adminiſtered in an unknown 
tongues The antient trial by jury gave way to the im- 
pious decifion by battel. The foreſt laws totally re- 
ſtrained all rural pleaſures and manly recreations. And 
in cities and towns the caſe was no better; all compa - 
ny being obliged to diſperſe, and fire and candle to be 
extinguiſhed, by _ at night, at the ſound of the 
melancholy carfeu. The ultimate property of all lands, 
and a confiderable ſhare of the preſent profits were 
veſted in the king, or by him granted out to his Nor- 
man favourites; who, by a gradual progreſſion of fla» 
very, were abſolute vaſals to the crown, and as abſo- 
Jute tyrants to the commons. Unheard of forfeitures, 
talliages, aids, and fines, were arbitrarily extracted 
from the pillaged landholders, in purſuance of the new 
ſyſtem of tenure. And, to crown all, as a conſequence 
of the tenure by knight · ſervice, the king had always 
ready at his command an army of fixty thouſand knights 
or milites who were bound, upon pain of confiſcating 
their eſtates, to attend him in time of invaſion, or to 
quell any domeſtic inſurrection. Trade, or foreign 
merchandize, ſuch as it then was, was carried on by 
the Jews and Lombards; and the very name of an En- 
glich fleet, which king Edgar had rendered ſo formida- 
ble, was utterly unknown to Europe: the nation con- 
fiſting wholly of the clergy, who were alſo che 
lawyers; the barons, or great lords of the land; the 
knights or ſoldiery, who were the ſubordinate land- 
| holders; and the burghers, or inferior tradeſmen, who 
from their infignificancy happily retained, in their ſo- 
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enge and burgage tenure, ſome points of their antient 
freedom. All the-reft were villeins or bondmen, 
From ſo complete and well-concerted a ſcheme of 


ſervility, it has been the work of generations for our 


anceſtors, to redeem themſelves and their poſterity into 
that ſtate of liberty, which we now enjoy: and which 
therefore is not to be looked upon as confiſting of mere 
encroachments on the crown, and intringements on the 
prerogative, as ſome ſlaviſh and narrow-minded writers 
in the laſt century endeavoured to maintain: but as, 
in general, a gradual reitoration of that antient conf. 
tution, whereof our Saxon forefathers had been un- 
juſtly deprived, partly by the policy, and partly by the 
force, of the Norman. How that reſtoration, has in a 
long ſeries of vears, been ſtep by ſtep effected, I now 
proceed to inquire. | 


William Rufus proceeded on his father's plan, and 


in ſome points extended it; particularly with regard to 


the foreſt laws. But his brother and ſucceſſor, Henry 
the firſt, found it expedient, when firſt he came to the 


crown, to ingratiate himſelf with the people; by re- 
ſtoring (as our monkiſh hiſtorians tell us) the laws of 


king Edward the conſeſſor. The ground whereof 13 


this: that by charter he gave up the great grievances 


of marriage, ward, and relief, the beneficial pecuniary 
fruits of his feodal tenures; . but reſerved the tenures 
themſelves, for the ſame military purpoſes that his fa- 
ther introduced them, He alſo aboliſhed the carfer* ; 
for, thovgh it is mentioned in our laws a full century 
afterwards*, yet it is rather ſpoken of as a known me 
of night (fo denominated from that abrogated uſage) 
than as a ſtill ſubſiſting cuſtom. There is extant a code 
of laws in his name, conſiſting partly of thoſe of the 


confeſſor, but with great additions and alterations of 


his own; and chiefly calculated for the regulation of 
the county courts. It contains ſome directions as to 
crimes and their puniſhments, (that of theft being made 
capital in his reign) and a few things relating to eſ- 
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tates, particularly as to the deſcent of lands: which 
being by the Saxon laws equally to all the ſons, by the 
| feodal or Norman to the eldeſt only, king Henry here 
moderated the difference; directing the eldeſt ſon to 
have only the principal eftate,*** primum patris feudam. 
the reſt of 2 eſtates, if he had any others, bein 
equally divided among them all. On the other — 
he gave up to the clergy the free election of biſhops 
and mitred abbots; reſerving however theſc enſigns of 
patronage, conge dire, cultody of the temporalties 
when vacant, and homage upon their reſtitution. He 
laſtly united again for a time the civil and eccleſiaſtical . 
courts, Which union was ſoon diſſolved by his Norman 
clergy : and, upon that final diſſolution, the cog- 
nizance of teſtamentary cauſes ſeems to have been firſt 
given to the eccleſiaſtical court. The reſt remained 
as in his father's time: from whence we may eaſily 
perceive how far ſhort this was of a thorough reſtitu- 
tion of king Edward's, or the Saxon laws. 
The uſurper Stephen, as the manner of uſurpers is 
promiſed much at his acceſſion, eſpecially with regard | 
to redrefling the grievances of the foreſt laws, but per- 
formed no great matter eicher in that or in any other 


point. It is from his reign however, that we are to 


date the introduction of the Roman civil and canon 
laws into this realm: and at che ſame time was im- 
ported the doctrine of appeals to the court of Rome, 
as a branch of the canon law. 

By the time of king Henry the ſe cond, if not earlier, 
the charter of Henry the firſt ſeems to have been for - 
gotten: for we find che claim of marriage, ward, and 
relief, then flouriſhing in full vigour. The right of 
primogeniture ſeems allo to have tacitly revived, being 
found more convenient for the public than the parcel- 
ling of eſtates into a multitude of minute ſubdiviſions. 
However in this prince's reign much was done to me- 
thodize the laws, and reduce them into a regular or- 
der; as appears from that excellent treatiſe of Glan- 
vile which though ſome of it be now antiquated and 
| altered, yet, when compared with the code of Henry 
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| the firſt, it carries a manifeſt ſuperiority*®. Throughout 
his reign alſo was continued the important ſtruggle, 
which we have had occaſion ſo often to mention, be- 
tween the laws of England and Rome; the former ſup. 
ported by the ſtrength of the temporal nobility, when 
endeavoured to be ſupplanted in tavour of the latter 
by the popiſh clergy. Which diſpute was kept on foot 
till the reign of Edward the firſt; when the laws of 
England, under the new diſcipline introduced by that 
ſxkilful commander, obtained a complete and permanent 
victory. In the preſent reign, of Henry the ſccond, 
there are four things which peculiarly merit the atiet- 


tion of a legal antiquarian: 1. Ihe conituution of 


the parliament at Clareudon, A. D. 1164. whereby the 
king checked the power of the pope and his clergy, and 
greatly. narrowed the total exemption they claimed trom 
the lecular juriſict ion : though his farther progreſs 
was unhappily ſtopped, by the tatal cyent of the dif- 
utes between him and archbithop Becket. 3. The 
inſtitution ot the office of juſtice in eyre, in itinere; 
the king having divided the kingdom into fix circuits (a 
little ditterent from the preſent) and commitfioned thete 
new created judges to adminiſter juſtice, and try writs 
of aſſize, in the ſeveral counties. Thele remedies are 
ſaid to have been then firſt invented 2 before which all 
cauſes were uſually terminated in the county couru, 
| according to the Saxon cuſtom; or before the king“ 
Juſticiaries in the aa regis, in purſuance of the Nor- 
man regulations. The latter of which tribunals, tra- 
velling about with the king's perſon, occaſioned into- 
lerable expenſe and delay to * ſuitors; and the for- 
mer, however. proper for little debts and minute ac- 
tions, where even injuſtice is better than procraſtina- 
uon, were now become liable to too much ig norauce 
of the law, and too much partiality as to facts, to deter- 
mine matters of conſiderable moment. 3. 1 he introduc- 
tion and eſtablihment of the grand aſſiſe or trial by a 
ſp cial kind of jury in a writ ot right, at the option of the 
*tenant or deſendant, inſtead of the barbarous aud Nor- 
man trial by battel. 4. To this time muſt allo be referred 
the introduction of eicuage, or pecuniary commutation 
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perſonal military ſervice; which in proceſs of time 
was the parent of the ancient ſubſidies granted to the 
crown by parliament, and the land tax of later times, 

Richard the firſt, a brave and magnanimous prince, 
was a ſportſman as well as a foldier; and therefore 
enforced the foreſt laws with ſome rigour ; which oc- 
caſioned many diſcontents among his people: though 
(according to Matthew Paris) he repealed the penalues 
of caſtration, loſs of eyes, and curing off the hands 
and feet, before inflicted on ſuch as tranſgreſſed, in 
hunting; probably finding that their feverity prevent» 
ed proſecutions, He alſo, when abroad, compoſed a 
body of naval laws at the iſle of Oleron: which 
are ſtill extant, and of high authority: for in his time 
we began again to diſcover, that (as an iſland) we 
were naturally a maritime power. But, with regard 
to civil proceedings, we find nothing very remarkable 
in this reign, except a few regulations regarding the 
Jews, and the juſtices in eyre 2: the king's thoughts be- 
ing chiefly taken up by the knight errantry of a croi- 
fade againſt the Saracens in the holy land, | 

In king John's time, and that of his ſon Henry the 
third, the rigours of the feodal tenures and the foreſt 
laws were ſo armly kept up, that they occaſioned 
many inſurrections of the barons or principal feudato · 
nes: which at laſt had this effect, that firſt king John, 
and afterwards his ſon, conſented to the two famous 
charters of Engliſh liberties, magna carta and carta de, 
freſta. Of theſe the latter was well calculated to redreſg- 
many grievances, and encroachments of the crown, in 
the exertion of forelt law: and the former confirmed 
many liberties of the church, and redrefſed many © 
grievances incident to feodal tenures, of no ſmall mo» 
ment at the time, though now, unleſs conſidered at- 
tentively and with. this retroſpect, they ſeem but of 
vifling concern. But, beſides theſe feodal proviſions, 
care was alſo taken therein to protect the ſubject againſt _ 
ater oppreſſions, then frequently ariſing from unrea- 
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ſonable amereements, from illegal diſtreſſes or other 
proceſs for debu or ſervices due to the crown, and 
{rom the tyrannical abuſe of the prerogative of puryey. 
| ance and pre-emption. It fixed the forfeiture of lands 
for felony in the ſame manner as it ſtill remains; prohi. 
bited ſor the future the grants of exclufive fiſheries; 


and the erection of new bridges ſo as to oppreſ he 
neighbourhood. With reſpect to private rights it 


eſtabliſhed the teſtamentary power of the ſubject over 
part of his perſonal eſtate, the reſt being diftributed 
among his wife and children; it laid down the lau of 


dower, as it hath. continued ever fince; and prohibited 


the appeals of women, unleſs for the death of their 
huſbands. In matters of public police and national 


concern: it enjoined an uniformity of weights and mea- 


fures; gave new encouragement to commerce, by the 
protection of merehant ſtrangers ; and forbad the alie- 
nation of lands in mortmain, With regard to the ad- 
miniſtration of juſtice: beſides prohibiting all denials 
or delays of it, it fixed the court of common pleas at 
Weftminſter, that the ſuitors might no longer be har- 
raſſed with following the king's perſon in all his pro- 

eſſes ; and at the Ame time brought the trial of 7M 
, to the very doors of the freeholders, by direQing 
aſſiſes to be taken in the proper counties, andeftabliſh- 


ing annual circuits; it alſo corrected ſome abuſes then 


| Incident to the trials by wager of law and of battel ; di 
rected the regular awarding of inqueſts for life or mem- 
ber; prohibited the king's inferior miniſters from hold- 
ing pleas of the crown, or trying any criminal charge, 
| heredy many forfeitures might otherwiſe have un- 

Juftly accrued to the exchequer ; and regulated the 
time and place of holding the interior tribunals of juſ- 
tice, the county court, ſheriff's toum, and court leet. 
It confirmed and eſtabliſhed the liberties of the city of 
London, and all other cities, boroughs, towns, and 
ports of the kingdom. And, laſtly, (which alone would 
— merited the title it bears, of the great charter) 
| It protected every individual of the nation in the free 
enjoyment of his life, his liberty, and his property, un- 
| lets declared to be forfeited by the judgment of lis 
peer: of the law or the land. 
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However, by means of theſe ſtruggles, the pope in the 
reign of king ohn gained a ſtil! greater aſcerdant here 
than he ever had .before enjoyed; which continued 
through the long reign of his ſon Henry the third: in 
the beginning of whoſe time the old Saxon trial by or- 
deal was alſo totally aboliſhed. And we may by this 
time perceive, in Bracton's treatiſe, a ſtill farther im- 

rovement in the method and regularity of the common 
— eſpecially in the point of pleadings . Nor muſt 
it be forgotten, i firſt traces which remain, of 
the ſeparation of the greater barons from the leſs, in 
the conſtitution of parliaments, are found in the great 
charter of king John; though omitted in that of Henry | 
III: and that, towards the end of the latter of theſe 
reigns, we find the firſt record of any writ for ſummon- 
ing knights, citizens, and burgeſſes to parliament. And 
here we conclude the ſecond period s our Engliſh le- 
. | | . 

III. The chird commences with the reign of Edward 
the firſt ; who hath juſtly been ſtiled our Engliſh Juſti- 
tian. For in his time the law did receive ſo ſudden a 
perſection, that fir Matthew Hale does not ſcruple to 
affirm', that more was done in the firſt thirteen years 
of his reign to ſettle and eſtabliſſi the diſtributive juſtice. 
of the kingdom, than in all the ages ſince that time put 
together, _.. | OW 1 

It would be endleſs to enumerate all the particulars of - 
theſe regulations ; but the principal may be reduced 
under the following general heads. 1. He eſtabliſhed, 
confirmed, and ruled. the great Charter and charter of 
foreſts. 2, He gave a mortal wound to the encroach- 
ments of the pope and his clergy, by limiting and eſta- 
bliſhing the . of eceleſiaſtical juriſclict ion: and 
byobliging the ordinary, to whom all the goods of in- 
teſtates at that time belonged, to diſcharge the debts of 
the deceaſed. 3. He defined the limits of the ſeveral 
temporal courts of the higheſt juriſdiction, thoſe of the 
king's bench, common pleas, and exchequer; fo as 
they might not interfere with each other's proper buſi - 
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neſs: to do which, they muſt now have recourſe to: 
fiction, very neceflary and beneficial in the preſent en. 
larged ſtate of property. 4. He ſettled the boundaries 
of the inferior courts in counties, hundreds, and mz. 
nors: confining them to cauſes of no great amount, c. 
cording to their primitive inſtitution 3 though of conſj. 
derably greater, than' by the alteration of the value of 
money they are now permitted to determine. 5. He 
ſecured thepropertyof the ſubject, by aboliſhing all at. 
bitrary taxes and talliages, levied without conſent of the 
national council. 6. He guarded the common juſtice of 
the kingdom from abuſes, by giving up the royal pre. 
yogative of ſending mandates to interfere in private 
cauſes. 7. He ſeitled the forms, folemnities, and effect, 
of fines levied in the court of common pleas; though 
the thing itſelf was of Saxon original. $, He firi 
eſtabliſued a repoſitory for the public records of the 
kirgdem; few of which are antienter than the reign 
of his father, and thoſe were by him colleQed. 9. He 
improved upon the laws of king Alfred, by that great 
and orderly method of watch and ward, for preſerving 
the public peace ard preventing robberies, eſtabliſhed 
by 2 ſtatute of Wincheſter. 10. He ſetiled and re- 
formed many abuſes incident to tenures. and removed 
ſome reſtraints on the alienation of landed property, by 
the ſtatute of quia emptores. 11. He inſtituted a ſpee- 
dier way for the recovery of debts, by granting execu- 
tion not only upon goods and chattels, but allo upon 
lands, by writ of «legit ; which was of ſignal benefitto 
a trading people: and, upon the ſame commercill 
ideas, he alſo allowed the charging of lands in a ftatut ! 
merchant, to pay debts contracted ia trade, contrary to K 
all feodal principles. 12. He effectually provided fot 0 
the recovery of advowſons, as temporal rights; in 4 
which, before, the law was extremely deficient. 13. H: 
alfo effectually civic the great gulph in which all i e. 
lande! >roperty of the kingdom was in danger of be 'k 
ing ſwallowed, 57 his re-iterated ſtatutes of rn 
moſt admirably adapted to meet the frauds that ha 
then been deviſed, though afterwards contrived ( b 
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| evaded by the invention of uſes. 14. He eftabliſhed 
a new limitation of property by the creation of eſtates 
tail; concerning the good policy of which, modern 
times have however entertained a very different opinion. 
15. He reduced all Wales to the ſubjection, not only 
of the crown, but in great meaſure of the laws, of Eng- 
land; (which was thoroughly completed in the reign of 
Henry the eighth) and ſeems to have entertained a de- 
| fign of doing the like by Scotland, fo as to have formed 
an entire and complete union of the iſland of Great 2 
. Britain. 555 . 355 . . | 
I might continue this catalogue much farther=but, 
| upon the whole, we may obſerve, that the very ſcheme 
and model of the adminiſtration of common juſtice be - 
tween party and party, was entirely ſettled by this 
. king“; and has continued nearly the ſame, in all ſuc-_ 
1 ates ages, to this day; abating ſome few alterati- 
e ons, which the humour or neceſſity of ſubſequent times 
f hath occaſioned. The forms of writs, - by which acti- 
7 ons are, commenced, were perfected in his reign, and 
1 eſtabliſhed as models for poſterity. The pleadings, 


conſequent upon the writs, were then ſhort, nervous, 


d and perſpicuous; not intricate, verboſe, and formal. 
F The legal treatiſes, written in his time, as Britton, 
» Fleta, Hengham, and the reſt, are, for the moſt part, 
- law at this day; or at leaſt were fo, till the alteration 
Mn of tenures took place. And, to conclude, it is from 
to this period, from the exact ob/ervation of magna carta, 
al rather than from its makrng or renewal, in the days of 
Its his grandfather and father, that the liberty of Engliſh- 
onen began again to rear its head; though the weight 
Dt of the military tenures hung heavy upon it for many 
jn ages after. IS. | 5 
H: I cannot give a better proof of the excellence of his 
tha conſtitutions, than that from his time to that of Henry 
hes the eighth there happened very few, and thoſe not very 
in; conſiderable, alterations in the legal forms of proceeds 


bal ings. As to matter of ſabſtance: the old Gothic powers 
of electing the principal ſubordinate magiſtrates, the- 
riffs, and conſervators of the peace, were takem | 
= > | | 
* Hal. Hiſt. C. L. 162. 


from the people inthe reigns of Edward II and Eduard 
of the latter. In the reign alfo of Edward the third 


ſumed its preſent form; by a ſeparation of the com- 
mon from the lords. The ſtatute for u and if. 


alſo was done, under the auſpices of this magnanimoy 
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| ceaſed, which before had been uſually applied, by the 
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III; and juſtices of the peace were eſtabliſhed inte] 
the parliament is ſuppoſed moſt probably to have il. 


certaining treaſons was orie of the firft productions of 
this new-modelled aſſembly; and the tranſlation of the 
law proceedings from French into Latin another. Muck 


prince, for eſtabliſhing our domeſtic manufactures; by 
prohibiting the exportation of Engliſh wool, and the 
importation or wear of foreign cloths or furs: and by 
encouraging clothworkers fromother countries to ſeule 
here. Nor was the legiſlature inaitentive to many other 

ranches of commerce, or indeed to commerce in ge- 


_neral: for, in particular, it enlarged the credit of the 


merchant, by introducing the ſtatute ſtaple ; whereby 


he might the more readily pledge his lands for the fe 


curity of his mercantile debts. And, as perſonal pro- 
perty now grew, by the extenſion of trade, to be much 
more conſiderable than formerly, care was taken, in 
caſe of inteſtacies, to appoint adminiſtrators partic 
larly nominated by the law; to diſtribute that perſoral 
property among the creditors and kindred of the de- 


officers of the ordinary, to uſes then denominated piou, 
The fiatutes alſo of praemunire, for effectually 4 
ſing the civil power of the pope, were the work of 
this and the ſubſequent reign. And the eftabliſhment 
of a laborious parochial clergy, by the endowment af 
vicarages out of the overgrown poſſeſſions of the mo- 
naſteries, added luſtre to the cloſe of the fourteenth 
century: though the ſeeds of the general reformatior 
which were thereby firſt ſown in the kingdom, were 
almoſt overwhelmed by the ſpirit of perſecution, 1 
troduced into the laws of the land by che influence & 
the regular clergy. N EE 2 
From this time to that of Henry the ſeventh, the c! 
wars and diſputed titles of the crown gave no leiſure l 
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farther juridical improvement : © nam Alent leges inter 


arma. And yet it is to theſe very diſputes that we 
owe the happy loſs of all the dominions of the crown 


on the continent of France; which turned the minds 


ol our ſubſequent princes entirely to domeſtic concerns, 


To theſe likewiſe we-owe the method of barring en- 
tails by the fiction of commonrecoveries; inventedorigi- 
nally by the clergy, to evade the ſtatutes of mortmain, 
but introduced under Edward the fourth, for the pur- 
pole of unfettering eſtates, and making them more li. 
able to forfeiture: while, on the other hand, the owners 
endeavoured to protect them by the univerſal eſtabliſh · 
ment of «/es, another ot the clerical inventions. 

In the reign of king Henry the ſeventh, his miniſters 
(not to ſay the king himſelf) were more induſtrious in 
huntiag out proſecutions upon old and forgotten penal 
laws, in order to extort money from the ſubject, than in 
framingany new beneficial regulations. For the diſtin» 
guiſhing character of this reign was that of amaſlin 
treaſure in the king's coffers, by every means t-t coul 
be deviſed : and almoſt every alteration in the laws, 
however ſalutary or otherwiſe in their future conſe- 


quences, had this and this only for their great and im- 


mediate object. To this end the court of ſtar· chamber 
was new-modelled, and armed with powers, the moſt 
dangerous and unconſtitutional, over the perſons and 


properties ot the ſubject. Informations were allowed 


to be received, in lieu of indid ments, at the aſſiſes and 
ſeſſions of the peace in order to multiply fines and pe- 


euniary penalties. The ſtaiute of flaes for landed pro- 


perty was craftily and covertly contrived, to facilitate 
the deſtruction of entails, and make the owners of real 
eſtates more capable to forfeit as well as to aliene. The 
benefit of clergy (which ſo often intervened to ſtop at- 


tainders and ſave the inheritance) was now allowed 


only once to lay offenders, who only could have inhe- : 
ritances to loſe. A writ of capias was permitted in all 
actions on the caſe, and the defendant might in conſe- 
quence be outlawed ; becauſe upon ſuch outlawry his 
goods became the property of the crowns In thorty 
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there is hardly a ſtatute in this reign, introductive of a 
new law or modiſying the old, but what either directly 
or obliquely-tended to the emolument of the exchequer, 
IV. This brings us to the fourth period of our legal 
hiſtory, v#z. the reformation of religion, under Hen» 
ry the eighth, and his children; which opens an en- 
| tire new ſcene in ecclefiaſiical matters; the uſurped 
power of the pope being now for ever routed and de- 
ſtroyed, all his connexions with this iſland cut off, the 
crown reſtored to its ſuptemacy over ſpiritual men 
an d cauſes, and the patronage of biſhopricks being 
once more indiſputably veſted in the king. And, had 
the ſpiritual courts been at this time re- united to the 
civil, we ſhould have ſeen the old Saxon conſtitution 
with regard to eccleſiaſtical polity completely reſtored. 
With regard alſo to our civil polity, the ſtatute cf 
wills, and the ſtatute of uſes, (both paſſed in the reign 
of this prince) made a great alteration as to property: 
the former, by allowing the de viſe of real eſtates by will, 
which before was in general forbidden ; the latter, by 
endeavouring to deſtroy the intricate nicety of «/:, 
though the narrowneſs and pedantry of the courts of 
common law prevented this ſtatute from having its 
full beneficial effect. And thence the courts of equity 
aſſumed a juriſdiction, dictated by common jultice and 
common Gaſes which, however arbitrarily exerciſed 
or productive of jealouſies in its infancy, has at length 
been matured into a molt elegant ſyſtem of rational 
juriſprudence; the principles of which (notwithſtanding 
they may differ in forms) are now equally adopted by 
the courts of both law and equity, From the ſtatute 
of uſes and another ſtatute of the ſame antiquity, 
(which protected eſtates for years from being deſtroyed 
by the reverſioner)a remarkable alteration took place 
in the mode of conveyancing ; the antient aſſurance by 
feoffment and livery upon the land being now very e!- 
dom practiſed, fince the more eafy and more private 
invention of transſerring property, by ſecret conveyar- 
des to uſes, and long terms of years being now contis 
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vagant laws were repealed. 
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tinually created in mortgages and family ſettlements, 
which may be moulded to a thouſand uſeful purpoſes 
by the ingenuity of an able artiſt. | 


The farther attacks in this reign upon the immunity 


of eſtates-tail, which reduced them to little more than 


the conditi nal fees at the common law, before the paſſ- 
ing ofthe ſtatute de dons; the eftabliſhment of recog- 
nizances in the nature of a ſtatute- ſtaple, for facilitating 
the raiſing of money upon landed ſecurity; and the in- 
troduction of the bankrupt laws, as well for the punifh+ 
ment of the fraudulent, as the relief of tne unfortunate, 
trader; all theſe were capital alterations of our lega 
polity, and highly convenient to that character, which 
the Engliſh began now to re-aſſume, of a great come 
mercial. people. The incorporation of Wales with 
England, and the more uniform adminiftration of juſ- 
tice, by deſtroying ſome counties palatine, and _— | 
ing the unrealonable privileges of ſuch as remained, 
added dignity and ftrength to the monarchy : and, to- 
gether with the numerous improvements before obſerv- 
ed - and the redreſs of many grievances and op- 
preſſions which had been introduced by his father, will 


ever make the adminiſtration of Henry VIII a very 


diſtinguiſhed zera in the annals of juridical hiſtory, 

It muſt be however remarked, that (particularly in 
his later years) the royal prerogative was then ſtrained 
to a very tyrannical and oppreſſive height; and, what 


was the worſt circumſtance, its encroachments were 


eſtabliſhed by law, under the ſanction of thoſe puſilla- 
nimous parliaments, one of which to its eternal diſ- 
grace paſſed a ſtatute, whereby it was enacted that the 
king's proclamations ſhould have the force of acts of 


parliament; and others concurred in the creation of 
that amazing heap of wild and new-fangled treaſons, 


which were ſlightly touched upon in a former chapter“. 
Happily for the nation, this arbitrary reign was ſuc. 
ceeded by the minority of an ami:ble prince ; during 
the ſhort ſunſhine of which, great part of theſe extra- 

And, to do juſtice to the 
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ſhorter reign of queen Mary, many ſalutary and popu. 
lar laus, in civil matters, were made under her adminiſ. 
tration; perhaps the better to reconcile the people to 
the bloody meajures which ſhe vas induced to purſue, 
for the re-<ſtabliſhment of religious ſlavery : the well. 
concerted ſchemes for effecting which, were (through 
the providence of God) deſeated by the ſeaſonable ace 
ceſſion of queen Elizabeth. 

The religious liberties of the nation being, by that 
happy event, eſtabliſhed (we truſt) on an eternal baſis; 
(though obliged in their infancy to be guarded, againſt 
papiſts and other nor-conformiſts, by laws of too ſar- 
guinary a nature) the foreſt laws having fallen into diſ. 
' uſe; and the adminiſtration of civil rights in the courts 
of juſtice being carried on in a regular courſe, accorc- 
ing to the wiſe inſtitutions of king Edward the firſt, 
without any material innovations; ali the principal 
— introduced by the Norman con ſeem to 

ave been gradually ſhaken off, and our Saxon conſti- 
tution reſtored, with conſid: rable improvements: ex- 
cept only in d continuation of the military tenures, 
and a few other points, which ſtill armed the crown 
with a very oppreſſive and dangerous prerogative. It 
is alſo to be remarked, that the ſpirit of enriching the 
clergy andendowing religious houſes had (through the 
former abuſe of it) gone over to ſuch a contrary ex- 
treme, and the princes of the houſe of Tudor and 
their favourites had fallen with ſuch avidity upon the 
ſpoils of the church, that a decent and honourable 
maintenance was y. to many of the biſhops and 

clergy, This produced the re/raining ſtatutes, to pre: 
vent the alienations of lands and tithes belonging to the 
church and univerſiues. The number of — — pers 
ſons being alſo greaily increaſed, by withdrawing ihe 
alms of the inonaſteries, a plan was formed in ihe 
reign of queen Elizabeth, more humane and beoeficial 
than even feeding and cloathing of millions z by afford- 
ing them the means (with proper induſtry) to feed and 
to cloath themſelves, And, the farther any ſubſequent 

lans for maintaining the poor have departed from this 
inſtitution, the more impracticable and even pernicy 
ous their viſionary attempts have proved, 
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However, conſidering the reign of queen Elizabeth 
in a great and political view, we have no reaſon to re- 
gret many ſubſequent alterations in the Engliſh conſti- 
tution, For, though in general ſhe was a wiſe and ex- 
cellent princeſs, and loved her people; though in her 
time trade flouriſhed, riches increaſed, the laws were 
duly adminiſtered, the nation was reſpected abroad, and 
the people happy at home; yet, the increaſe of the 

wer of the ſtar- chamber, and the erection of the 
igh commiffion court in matters eccleſiaſtical, were the * 
work of her reign. She alſo kept ker parliaments at 
a very awful diſtance: and in many particulars ſhe, at 
times, would carry the prerogative as high as her moſt 
arbitrary predeceſſors, It is true, ſhe very ſeldom ex- 
erted this prerogative, ſo as to oppreſs individuals; but 
fill ſhe had it to exert 2: and therefore the felicity of 
her reign depended more on her want of opportunity 
and inclination, than want of power, to play the tyrant. 
This is a high encomium on her merit: but at the ſame 
time it is ſufficient to ſhew, that theſe were not thoſe 
golden days of genuine liberty that we formerly were 
taught to believe; for, ſurely the true liberty of the 
ſubject conſiſts not ſo much in the gracious behaviour, 
a4 in the limited power, of the ſovereign. 

The great revolutions that had happened, in manners 
and in property, had paved the way, by imperceptible 
yet ſure degrees, for as great a revolution in govern- 
ment: yet, While that revolution was effecting, the 

crown became more arbitrary than ever, by the pro- 

Yrels of thoſe very means which afterwards reduced its 
power, Ir is obvious to every obſerver, that, till the 

cloſe of the Lancaftrian civil wars, the property aud 
the power of the nation were chiefl/ divided between 
the king, the nobility, and the clergy. The commons 
vere generally in a ſtate of great ignorance ; their per- 
lonal wealth, before the extenſion of trade, was com- 
paratively ſmall; and the nature of their landed pro- 
perty was ſuch, as kept them in continual dependence 
tpon their feodal lord, being uſually ſome powerful 
baron, ſome opulent abbey, or ſometimes the king him», 
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ſelf. Though a notion of general liberty had ſtrongly 
pervaded and animated the whole conſtitution, yet the 
articular liberty, the natural equality, and perſonal 
independence of individuals, were little regarded or 
thought of, nay even to aſſert them was treated as the 
height of ſedition and rebellion. Our anceſtors heard, 
with deteftation and horror, thoſe ſentiments rudely 
delivered, and puſhed to moſt abſurd extremes, by the 
violence of a Cade and a Tyler; which have ſince been 
applauded, with a zeal almoſt rifing to idolatry, when 
loſtened and recommended by the eloquence, the mo- 
deration and the arguments of a Sidney, a Locke, and 


| A Milton. in ; | il 
But when learning, by the invention of printing and pl 

the progreſs of religious reformation, began to be uni- m 
verſally diſſeminated; when trade and navigation were to 
ſuddenly carried to an amazing extent, by the uſe of 
the compaſs and the conſequent diſcovery of the Indies; th 


the minds of men, thus enlightened by ſcience and er- 
larged by obſervation and travel, began to entertain a 
more jult opin1on of the dignity and rights of mankind, 
An inundation of wealth flowedin upon the merchants, 
and middling rank: while the two great eſtates of the 
kingdom, which formerly had balanced the prerogative, 
the nobility and clergy. were greatly impoveriſhed and 
weakened. The 3 clergy, detected in their frauds 
and abuſes, expoſed to the reſentment of the populace, 
and ftripped of their lands and revenues, ftood trem- 
blirg for their very exiſtence, The nobles, enervated 
by therefinements of luxury, (which knowledge, foreign 
travel, and the progreſs of the politer arts, are too apt 
to introduce with themſelves) and fired with diſdain at 
being rivalled in magnificence by the opulent citizens, 
fell into enormous expenſes: to gratify which they were 
permitted, by the policy of the times, to diſſi pate their 
overgrowneſtates, and alienate their antientpatrimonies. 
This gradually reduced their power and their influence 
within a very moderate bavail: white the king, by the 
ſpoil of the monaſteries and the great increaſe of the 
cuſtoms, grew rich, independent, and haughty: and the 
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commons were not yet ſenſible of the ſtrength they had 

zcquired, nor urged to examine its extent by new bur- 

thens or oppreſſive taxations, during the ſudden opu- 
ence of the exchequer. Intent upon _— new 
niches, and happy in being freed from the inſolence 
and tyranny of the orders more immediately above 
them, they never dreamed of oppoſing the prerogative, 
to which they had been ſo little de a ; much leſs 
of taking the lead in oppoſition, to which by their 
veight and their property they were now entitled. The 
htter years of Heury the eighth were therefore the times 
of the greateſt deſpotiſm, that have been known in this 
iſland fince the death of William the Norman; the 
prerogative, as it then ſtood by common law, (and 
much more when extended by act of parliament) being 
too large to be. endured in a land of . 

_ Elizabeth, and the intermediate princes of 
the Tudor line, had almeſt the ſame legal powers, 
and ſometimes exerted them as roughly, as their father 
king Henry the eighth. But the al ſituation of that 
princeſs with regard to her legitimacy, her religion, 
ber enmity with Spain, and her jealouſy of the queen 
of Scots, occaſioned greater caution in her conduct. 
dhe probably, or her able adviſers, had penetration 
enough to diſcern how the power of the kingdom had 
gadually ſhifted it's chan and wiſdom enough not 
to provoke the commons to Jliſcover and feel their 
trength. She therefore drew a veil over the odious 
part of prerogative; which was never wantonly 
tirown aſide, but only to anſwer ſome important pur. 
pole: and, though the royal treaſury no bee over. 
bored with the wealth of the clergy, which had een 
W granted out, and had contributed to enrich the 
rople, ſhe aſked for ſupplies with ſuch moderation, 
d managed them with ſo much œconomy, that the 
mm-ns were happy in obliging her. Such, in ſhort, 
re her circumſtances, her neceſſities, her wiſdom, 
ad her good diſpoſition, that never did a prince ſo 
ng and fo entirely, for the ſpace of half a century 
ether, reign in the affections of the people. 
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On the acceſſion of king James I, no new degree of 
power was added to, or exerciſed, by him; by 

fuch a ſceptre was too weighty to be wielded by ſuch 
a hand. The unreaſonable and imprudent exertion of 
what was then deemed to be prerogative, upon trivial 
and unworthy occaſions, and the claim of a more ab. 
ſolute power inherent in the kingly office than had ever 
been carried into practice, ſoon awakened the ſleeping 
Hon. The people heard with aſtoniſhment dodring, 
preached from . throne and the pulpit, ſubverſive of 
liderty and property, and all the natural rights of hy. 
manity. They examined into the divinity of this claim, 
and found it weakly and fallaciouſly 3 and 
common reaſon aſſured them, that, if it were of human 
origin, no conſtitution could eſtabliſh it without power 
of revocation, no precedent could ſanctify, no — 
of time could confirm it. The leaders felt the pulſe of 
the nation, and found they had ability, as well as in. 
clination to reſiſt it: and accordingly reſiſted and op- 
poſed it, whenever the puſillau; mous temper of the 
e had courage to put it to the trial; I n 
and they gained ſome little victories in the caſes of con- n 
cealments, monopolies, and the diſpenſing power. n n 
the mean time, very little was done for the improve- ex 
ment of private juſtice, except the abolition of fanciu- in 
Ties, and the extenſion of the bankrupt laws, the lim fee 
tation of ſuits and actions, and the regulating of infor Wi the 
mations * penal ſtatutes. For I cannot claſs tie 2 
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laws againſt witchcraft and conjuration under the heli ty; 
of improvements; nor did the diſpute between lord E :rt 
lefmere and fir Edward Coke, concerning the pow fin; 
of the court of chancery, tend much to the advance bef 
ment of juſtice, OS pre 
Indeed when Charles the firſt ſucceeded to the eroui pre: 
of his father, and attempted to revive ſome enormitiah of | 
which had been dormant in the reign of king Jan low 
the loans and benevolences extorted from the ſubjeclll mer 
tte arbitrary impriſonments for refuſal, the exert cip] 
of martial law in time of peace, and other domeli ap 
cen 


grievances, clouded the morning of that miſguid 
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ince's reign 3 which, though tce noon of it began a 
rp to brighten, at laſt went down in. blood, and left 
the whole kingdom in darkneſs. It muſt be acknow- 
edged that, by the petition of right, enacted to abo- 
b theſe encroachments, the Engliſh conſtitution re- 
ceived great alteration and improvement. But there 
fill remained the latent power of the foreſt laws, which 
the crown moſt unſeaſonably revived. The legal juriſ- 
dition of the ſtar- chamber and high commiſſion 
courts was alſo extremely great; 8 their uſurped 
authority was {till greater. And, if we add to theſe _ 
the diſuſe of parliaments, the ill-timed zeal and de- 
ſpotic proceedings of the eccleſiaſtical governors in 
matters of mere -indifference, together with the arh1- 
trary levies of tonnage and L pen ſhip money, 
and other project we may ſee grounds moſt amply 
ſufficient for ſeeking redreſs in a legal conſtitutional 
way. This redreſs, when ſought, was alſo conſtituti- 
onally given: for all theſe oppreſſions were actually 
aboliſhed by the king in parliament, before the rebellion 
broke out, by the ſeveral ſtatutes for triennial parlia- 
ments, for aboliſhing the ftar-chamber and high com- 
miſſion courts, for aſcertaining the extent of foreſts 
and foreſt- laws, for renouncing ſhip-money, and other 
exaftions, and for giving up the prerogative of knight- 
ing the king's tenants in capite in ena ehe. of their 
feodal tenures : though it muſt be acknowledged that 
theſe conceſſions were not made with ſo good a grace, 
u to conciliate the confidence of the people. Unfor⸗ 
tunately, either by his own miſmanagement, or by the 
arts of his enemies, the king had loſt the reputation of 
lncerity ; which is the greateſt unlappineſs that can 
befal a prince. Though he formerly had ftrained his 
prerogative, not only beyond what the genius of the 
preſent times would bear, but alſo beyond the examples 
of former ages, he had now conſented to reduce it to a 
lower ebb than was conſiſtent with monarchical govern- 
ment, A conduct ſo oppoſite to his temper and prin- 
eiples, joined with ſome raſh actions and unguarded 
expreſſions, made the people ſuſpect that this conde- 
ſcenſion was merely temporary. Fluſhed therefore with 
the ſucceſs they had gained, fired with reſentment for 
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paſt * and dreading the conſequenees if the 
ing ſhould regain his power, the popular leaders (wh, 
in all ages have called themſelves the people) began to 

W inſolent and ungovernable : their inſolence ſoon 
rendered them deſperate : and deſpair at length forced 
them to join with a ſet of military hypocrites and en. 
thuſiaſts, who overturned the church and monarchy, 
and procceded with deliberate ſolemnity to the til 
and murder of their ſovereign. | 

I paſs by the crude and aborti 
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ve ſchemes for amend. 

ing the laws in the times of ) confuſion which followed; 0 
the moſt promiſing. and ſenſible whereof (ſuch as the i 
cſtabliſkment of new trials, the abolition of feodal te. a 
nures, the act of navigation, and ſome others) were t 
adopted in the 5 | | | 
V. Fifth period, which I am next to mention, viz, f 
after the reſtoration of king Charles II. Immediately ti 
upon which, the principal remaining grievances, the Wl /: 
doctrine and conſequences. of military tenures, wer i 
taken away and aboliſhed, except in the inftance of Wi et 
corruption of inheritable blood, upon attainder of tre Wh th 
ſon and felony. And though the monarch, in whol: Will re 
perſon the royal government was reſtored, and with it Will eo 
our antient , conſtitution, deſerves no commendation ſu 
from poſterity, yet in his reign, (wicked, ſanguinary, WI ti! 
and turbulent as it was) the concurrence of happy cr: 
cumſtances was ſuch, that from thence we may date 
not only the re-eſtabliſhment of our church and mo- | 
narchy, but alſo the complete reſtitution of Engli | 
liberty, for the firſt time, bann its total abolition at tie ver 
conqueſt. For therein not only theſe flaviſh tenurcy bei, 
the badge of foreign dominion, with all their opp: in: 
five appendages, were removed from incumbering the 
eſtates of the ſubject; but alſo an additional ſecurity of i ftar 
his perſon from impriſonment was obtained, by thi! the 
great bulwark of our conſtitution, the habeas corfuf 
act. Theſe two ſtatutes, with regard to our propeitſ 
and perſons, form a ſecond magna cartas as beneficii 
and effectual as that of Running-Mead. That only 
runed the Juxuriances of the feodal ſyſtem ; but the 
tute of Charles the ſecond extirpated all ith 
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ſayeries; except perhaps in copyhold tenure; and 
there alſo they are now in great meaſure enervated by 
ual cuſtom, and the interpoſition of our courts of 
juſtice. Magna Carta only, in general terms, declared, 
that no man ſhall be impriſoned contrary to law: 
eee act points him out effectual means, as 
well to releaſe himſelf, though committed even by the 
king in council, as to puniſh all thoſe who ſhall thus 
unconſtitutionally miſuſe him. ca 
To theſe I may add the abolition of the prerogatives 
of purveyance and pre-emption ; the ſtatute for hold- 
ing triennial parliaments; the teſt apd corporation 
105 which ſecure both our civil and religious liberties ; 
the abolition of the writ de heretico comburendo; the 


I fatute of frauds and perjuries, a great and neceſſary 


ſecurity to private property ; the ſtatute for diſtribu- 
tion of * bes. eſtates; and that of amendments and 
jeofails, which cut off thoſe ſuperfluous niceties which 
ſo long had difgraced our courts ; together with many 
other wholeſome acts that were paſſed in this reign, far 
the benefit of navigation and the improvement of fo- 5 
reign commerce: and the whole, when we likewiſe 
confider the freedom from taxes and armies which the 
ſubje& then enjoyed, will be ſufficient to demonſtrate 
this truth, that the conſtitution of England had ar- 
« rived to its full vigour, and the true balance between 
« liberty and prerogative was happily eſtabliſhed by - 
© law, in the reign of king Charles the ſecond.” _ 
It is far from my intention to palliate or defend many 
very iniquitous proceedings, contrary to all Jaz, in that 
reign, through the artifice of wicked politicians, both 
in and out of employment. What ſeems inconteſtable 
i this; that by the law”, as it chen ſtood, (notwith- 
landing ſome invidious, nay dangerous, branches of 
the prerogative have 1 Ho Tbs off, and the | : 


The point of time at which would chuſe to fix this theo- 
rtical perfection of our public law, is the year 1079; after the 
as corpus act was paſſed and that for licenſing the preſs had 
expired though the years which immediately followed it were 
tmes of great practical oppreſſion. | 
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reſt more 2 defined) the people had as large ; 
rtion of real liberty, as is conſiſtent with a ſtate of 
Ba ; and ſufficient power, reſiding in their own 
hands, to aſſert and preſerve that liberty, if invaded by 
the royal prerogative. For which I need but appeal to 
the memorable cataſtrophe of the next reign. For 
when king Charles's deluded brother attempted to en- 
flave the nation, he found it was beyond his power: 
the people both could, and did reſiſt him; and, in 
: 88 of ſuch reſiſtance, obliged him to quit his 
enterprize a d his throne together. Which introduces 
us to the laſt period of our e. hiſtory : viz. 
VI. From the revolution in 1688 to the preſent 
time. In this period many laws have paſſed; as 
the bill of rights, the toleration act, the act of ſettle. 
ment with its conditions, the act for uniting England 
with Scotland, and ſome others: which have aſſerted 
our liberties in more clear and emphatical terms ; have 
regulated the ſucceſſion of the crown by parliament, 
as the exigencies of religious and civil freedom requir- 
ed; have confirmed, and exemplified, the doctrine of 
reſiſtance, when the executive magiſtrate endeavours to 
ſubvert the conſtitution ; have maintained the ſuperio- 
rity of the laws above the king, by pronounciug his. 
* power to be illegal; have indulged tender 
conſciences with every religious liberty, conſiſtent with 
the ſafety of the ſtate; have eſtabliſhed triennial, 
fince turned into ſeptennial, elections of members to ſerie 
in parhament ; have excluded certain officers from the 
houſe of commons: have reſtrained the king's pardon 
from obſtructing parliamentary impeachments; have 
imparted to all the lords an equal right of trying their 
fellow-peers ; have regulated trials for high treaſon; 
have afforded our * — a hope that corruption of 
blood may one day be aboliſhed and forgotten; hate 
(by the deſire of his preſent majeſty) Tet bounds to the 
civil lift, and placed the adminiſtration of that revenue 
in hands that are accountable to parliament ; and har 
(by the like defire) made the judges completely ind: 
pom of the king, his miniſters, and his ſucceſſors 
et, though theſe proviſions have, in appearance and 
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nominally, reduced the ſtrength of the executive power 
to a much lower ebb than in the preceding period ; if 


on the other hand we throw into the oppoſite ſcale 


(what perhaps the immoderate reduction of the antient 


'— prerogative may have rendered in ſome degree neceſ- 


fary) the vaſt acquiſition of force, ariſing from the riot- 
act, and the annual expedience of a Landing army; 
and the vaſt acquiſition of perſonal attachment, ariſing 
from the magnitude of the national debt, and the man- 
ner of levying thoſe yearly millions that are appropria- 


ted to pay the intereſt; we ſhall find that the crown. 


has, gradually and imperceptibly, gained almoſt as much 
in influence, as it has apparently loft in prerogative. 
The chief alterations * moment, (for the time would 
fail me to deſcend to minutie ) in the adminiſtration of 
private juſtice during this period, are the folemn recog- 
nition of the law of nations with reſpect to the rights 
of embaſſadors: the cutting off, by the ſtatute for the 
amendment of the law, a vaſt number of excreſcences, 


that in proceſs of time had ſprung out of the practical 


rt of it; the protection of corporate rights by the 
improvements in writs of mandamus, and informations 


in nature of quo warrant9 : the regulations of trials by 
jury, and the admitting witneſſes for priſoners upon 
oath: the farther reſtraints upon alienation of lands in 
mortmain: the annihilation of the terrible judgment of 
peine fort et dure + he extenſion of the benefit of clergy, 


by aboliſhing the pedantic criterion of reading ; the 
counterbalance to this mercy, by the vaſt increaſe of 
capital puniſhment : the new and effectual methods for 
the ſpeedy recovery of rents: the nnprovements which 
have been made in ejectments for the trying of titles; 
the introduction ad eh abliſnment of paper credit, by 
indorſements upon bills and notes, which have ſhewa 
the legal "oſfibility and convenience (which our anceſ- 


tors ſo long doubted) of aſſigning a choſe in ation : the 


tranſlation of all legal proceedings into the pag 9 lan- 
guage: the erection of courts of conſcience for reco- 


vering ſmall debts, and (which is much the better plan) 


the reformation of county courts: the great ſyſtem of 
marine juriſprudence, of which the foundations have 
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been laid, by clearly 22 the principles on which 
policies of inſurance are founded, and by happily ap- 
plying thoſe prineiples to particular caſes: and, laſtly, 
the liberality of ſentiment, which (though late) has 
now taken poſſeſſion of our courts of common law, and 
induced them to adopt (where facts can be clearly af- 
certained) the ſame principles of redreſs as have pre- 
vailed in our courts of equity, from the time that lord 
Nottingham preſided there; and this, not only where 
ſpecially impowered by particular ſtatutes, (as in the 
caſe of bonds, mortgages, and ſet-offs) but by ex- 

' tending the remedial influence of the equitable writ of 
treſpaſs on the caſe, according to its primitive inſtitu- 
tion by king Edward the firſt, to almoſt every inſtance 
of injuſtice not remedied by any other proceſs. ' And 
theſe, I think, are all the material alterations that have 
happened with reſpe& to private juſtice, in the courſe 
of the preſent century. e 

Thus therefore, for the amuſement and inſtruction 
of the ſtudent, I have endeavoured to delineate 
ſome rude outlines of a plan for the hiſtory of our 
laws and liberties; from their firſt riſe, and gradual 
progreſs, —_— our Britiſh and Saxon anceſtors, till 
their total eclipſe at the Norman conqueſt ; from which 

they have gradually emerged, and riſen to the perfec- 
tion they now enjoy, at different periods of time. 

We have ſeen, in the courſe of our inquiries, in this 

and the former volumes, that the fundamental maxims 

and rules of the law, which regard the rights of per- 
ſons, and the rights of things, the private injuries that 
may be offered to both, and the crimes which affect 
the public, have been and are every day improving, 
and are now fraught with the accumulated wiſdom of 
ages: that the forms of adminiſtering juſtice came to 
perfection under Edward the firſt ; and have not been 
much varied, nor always for the better, ſince : that 
our religious hberties were fully eſtabliſhed at the re- 
for mat ion: but that the recovery of our civil and po- 
litical liberties was a work of longer time; they not 
being thoroughly and completely regained, till after 
the reſtoration of king Charles, nor fully and explicit- 
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ly acknowledged and defined, till the zra of the happy 


revolution. Of a conſtitution ſo wiſely contrived, ſo 
ſtrongly raiſed, and ſo highly finiſhed, it is hard to ſpeak 
with that praiſe, which 1s juſtly. and ſeverely it's due: 
—the thorough and attentive contemplation of it will 
furniſh its belt panegyric. It hath been the endeavour 
of theſe commentaries, however the execution may 
have ſucceeded, to examine its ſolid foundations, to 
mark out its extenſive plan, to explain the uſe and dif- 
tribution of its parts, and from the harmonious con- 
currence of thoſe ſeveral parts to demonſtrate the ele- 
gant proportion of the whole. We have taken occaſi- 
on to admire at every turn the noble monuments of an- 
tient ſimplicity, and the more curious reſinements of 
modern art. Nor have its faults been concealed from 
riew ; for faults it has, leſt we ſhould be tempted to 
think it of more than human ſtructure: defects, chief. 
ly ariſing from the deczys of time, or the rage of un- 
Lüfal improvements in later ages. To ſuſtain, to re- 
pair, to beautify this noble = is a charge intruſted 
rincipally to the nobility, and ſuch gentlemen of the 
kingdom, as are delegated by their country to parlia- 
ment. The protection of THE LIBERTY of BRITALIx 
is a duty which they owe to themſelves, who enjoy it; 
to their anceſtors, who tranſmitted it down; and to 
their poſterity, who will claim at their hands this, the 
beſt birthright, and noblet inheritance of mankind, 


_ THE END 
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APPENDIX. 


$. 1. Record of an India ment and Cenviction of i 
| Mouzpts, at the Aſſes. | 


Warwickſhire, | E, Ir REMEMBERED, that at Seſſion of 
to wit, the general ſeſſion of the cyer and ter- 
lord the king of oyer and terminer holden at Warwick miner. | 
in and for the ſaid county of Warwick, on Friday 
the twelfth day of March in the ſecond year of the 
- reign of the lord G the third, now king of 
Great Britain, before tir Michael Foſter, knight, 
one of the juſtices of the ſaid lord the king aſſigned 
te hold pleas before the king himſelf, fir Edward 
Clive, knight, one of the — — of the ſaid lord 
the king, of his court of common bench, and others 
their fellows, juſtices of the ſaid lord the king, aſ- 
ſigned by letters pu of the ſaid lord the king, | 
under his great ſeal of Great Britain, made to them Commiſ- 
the aforefaid juſtices and others, and any two or ſion of 
more of them, (whereof one of them the ſaid fir 
Michael Foſter and fir Edward Clive, the ſaid lord 
the king would have to be one) to inquire (by the 
oath of good and lawful men of the county aforeſaid, 
by whom the truth of the matter might be the bet- 
'ter known, . and by .other ways, methods, and 
means, whereby they could or might the better 
know, as well within liberties as without) more 
fully the truth of all treaſons, nuſprifions of trea- 
ſons, inſurrectione, rebellions, counterfeitings, clip- | 
pings, waſhings, falſe coinings, and other falſities 
of the monies of Great Britain, and of other king- 
doms or dominions whatſoever ; 'and of all murders, 
felonies, manſlaughters, killings, burglaries, rapes 
of women, unlawful meetings and couventicles, 
unlawful uttering of words, unlawful aſſemblies, 
- miſpriſions, confederacies, falſe allegations, treſ- 
paſs, riots, routs, retentions, eſcapes, contempts, 
ties, negligences, concealments, maintenances, 
oppreſſions, champarties, deceits, and all other 
miſdeeds, offences, and injuries whatſoever, and 
alſo the acceſlories of the fame, within the county 
aforeſaid, as well within liberties as without, a | 
whomſoever and howſoever done, had, perpetrated, 
and committed, and by whom, to whom, when, 
how, andin what manner ; and of all other articles 
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and circumſtances in the ſaid letters patent of the i 
ſaid lord the king ſpecified ; the premites and every 
or any of them howſvever concerning; and for thu 
cli, time to hear and determine the ſaid treaſons and 
other the premiſes, according to the law and cuſtom ! 

and of the of the realm of England; and alſo keepers of the , 
peace, Peace, and juſtices of the ſaid lord the king, aſſign- 
ed to hear and determine divers felonids, treſpatles, 

| and other miſdemeſnors committed within the coeur - 
Grand ty aforeſaid, by the oath of fir James Thomſon, 1 
jury. baronet, Charles Roper, Henry Dawes, Peter Wil- 

| k 
d 

d 

0 

J 


eyer and 


ſon, damuel Rogers, John Dawſon, James Philips, 

ohn Mayo, Richard Savage, William Bell, James 

Morris, Laurence Hall, and Charles Carter, efquires, 

good and lawful men of the county aſore aid, then 

and there impanelled, ſworn, and charged te inquire 

3 for the ſaid lord the king and for the bedy of the 
ä faid county, it is preſented, that Peter Hunt, late t 
of the pariſh of Lighthorne in the ſaid county, 1 
gentleman, net having the fear of God before his p 
eyes, but being moved and ſeduced by the inſligeti- 8 
on of the teri, on the fiſth day of March in the q 
ſaid ſecond year of the reign of the ſaid lord the 
king, at the pariſh of Lighthorne aforeſaid, with 
force and arms, in and ur on one Samuel] Collins, in 
the peace of God and of the ſaid lord the king then 
and there being, feloniouſty, wilfully, and of his 
malice aforethought, did make an affault ; and that a 
the ſaid Peter Hunt with a certain drawn ſword, ki 
made of iron and ſteel, of the value of five ſhik 8 


lings, which he the ſaid eter Hunt in his right 


hand then and there had and held, him the ſaid Sa- Ju 
muel Collius, in and upcn the left fide of the belly an 
ol kim the aid Samuel Collins then and there fel Ml * 
niouſly, wilfully, and of his malice aforethought, Br 
did ſtrike, thruit, tab, and penetrate ; giving unto (8 


the ſaid damuel Co:lins, then and there, with the l 
fword drawn as aforeſaid, in and upon the left ſide tet 


of the belly of him the ſaid Samuel Collins, one for 
mortal wound of the breadth of one inch, and the m 
depth of nine inches; of which ſaid mortal wound Fas 
he the faid Samuel Collins, at the pariſh of Light- oh 
horne aforeſaid in the ſaid county of Warwick, f 
from the ſaid fifth day of March in the year afore- ws, 
ſaid until the ſeventh day of the ſame month in the ha 
fame year, did languiſh. and, Janguiſhing did live; = 
on which ſaid ſeventh day of Mach in the ' Ns 
aforeſaid, the ſoid Samuel Coilins, at the parith of N 


Ligbthorne aforeſaid, in the county aforeſaid, of th 
the ſaid mortal wound did die: and ſo the juross he 


ol 


9 Cn 
he 
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iſareſaid, upon their oath aforeſaid, do ſay, that the 

{aid Peter Hunt him the faid Samuel Collins, in 

manner and form aforeſaid, feloni „ wilfully, 

and of his malice aforethought, did kill and 

murder, againſt the peace of the ſaid lord the now ö 

king, his crown, and urs Wurazoron the Capias. 

fheriff of the county aforeſaid is commanded, that 

he omit not for any liberty in his bailiwick, but that 

he take the ſaid Peter Hunt, if he may be found 

in his bailiwick, and him ſafely keep, to anſwer to 
n murder whereof he ſtands indicted. 

Waicu : 

the king abovenamed, afterwards, to wit, at the gaol deli- 

delivery of the gaol of the ſaid lord the king, hol- Very. 

denat Warwick in and for the county aforeſaid, 

on ir ſixth day of Auguſt in the ſaid ſecond 

jear of reign of the ſaid lord the king. before 

the right honourable William lord Mansfield, chief 

juſtice of the ſaid lord the king, — — to hold 

pleas before the king himſelf, fir Sy Stafford 

Smythe, knights, one of the barons of the exche- 

quer of the ſaid lord the king, and others their fel- 

lows, juſtices of the ſaid lord the king, aſſigned te 

deliver his ſaid gaol of the county aforeſaid of the 

priſoners therein being, by their 2 —4 to 

deliver here in court of record in form of the law 

to be determined. Ax Do ArTERWARDS, to wit, Arraign 

it the ſame delivery of the gaol of the ſaid lord the ment. 

king of his county aforeſaid, on the ſaid Friday the 

fix _ Auguſt, in the ſaid ſecond year of the 

reign the ſaid lord the king, before the ſaid 

juſtices of the lord the ki above-named 

and others their fellows aforeſaid, here cometh the © 

laid Peter Hunt, under the cuſtody of William 

Browne, eſquire, ſheriff of the county aforeſaid, 

(in whoſe —— in the gao) of the county aforeſaid, 

* 2 n —— commit - 

ted) being brought to in his proper 

ſon by the — to whom he if have lll 

committed: an» forthwith being demanded con- 

cerning the premiſes ip the ſaid indictment above 

(pecified and charged upon him, how he will acquit 

himſelf thereof, he ſaith, that he is not guilty there- 

of; and thereof for good and evil he puts himſelf nilty 

upon the country: Ap John Blencowe, eſquire, ue . 

clerk of the aſſiſes for the county aforeſaid, Who 

proſecutes for the ſaid lord the king in this behalf, 

doth the like: Tuenrron let a jury thereupon Venire. 

bere immediately come before the ſaid juſtices of 

the lord the king laſt abovementioned, and others 


their fellows aforeſaid, of free and lawful men. f 
EE Qq | 


id indictment the ſaid juſtices of the lord Seſſion of 
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the geighbourhood of the ſaid iſh of Lighth 
in the county of Warwick afofefaid, b — 
truth of the matter may be the ne — and 
who are not of kin to the ſaid Peter Hunt, to re. 
dcoguise upon their oath, whether the ſaid Peter 
Hunt de guilty of the felony and murder in the in- 
dictment aforeſaid above ſpeciſled, or not guilty; 
becauſe as well the ſaid John Blencowe, who pro. 
ſacutes for the faid lord the king in this behalf, a, 
2 Hunt. have put ves upon the 
— — 7 0 


urpoſe i and returned, 
to wit, — 4 Hale ohn Smith, Thomas 
Horne, Charles — Richard May, Walter 
Duke, Matthew Lion, James White,- William 
Bates, Oliver Green, Bartholomew Naſh, and 
Henry Long, being called, come ; who being ele@. 
ed, 8 ſworn, to ſpeak the truth of and 
concerning the premiſes, upon their oath ay, 
Verdict; TuarT the ſaid Peter Hunt r guiley of the felony 
guilty of r d in the 
waurder, — res | rey + oreſaid is 
him; and that the ſaid Peter 
— at —.— time oſ committing the ſaid felony and 
murder, or at any time fince to this time, had not 
; nor hath any goods or chattels, lands or tenement, 
Bf tn a * the — county of Warwick, or elſewhere, A. 
54 of the ſaid jurors. And 
is — emanded of the ſaid Peter kane, 
hath 3 8 — thing to lay, — 5 
ces here not upon and 
reed aforeſaid to proceed to — and execu- 
him: who nothing farther ſaith, 2 
as — ore had ſaid. — ron, all and ſingu 
lar the being ſeen, and by the ſaid j 
Jud here fully underſtood, 17 16 con jt the 
of — court here, that the ſaid Peter Hunt be taken to the 
: | HT Tr En county of 
from whence he came, and from thence to 
the place of execution on Monday now next enfuing, 
the ninth day of this inſtant Auguſt, and 


and diſſec- 2 the neck until he be dead; and 
tion. ee ee and anate- 


| Go 2. — Manſlaughter. 


Verdict upon their oath ſay, that the faid Peter 
not guilty of Hunt is not kult of the murder aſoreſaid, above 
murder ; charged upon ; but that the faid Peter Hunt s 
- guilty of ilty of — felonious ſlaying of the aforefaid 5 
— muel Collins; and that he had not nor hath a! 
* lands or tenements, at the tnt 
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not upon the premiſes and verdiet- af6reſaid to pro- 
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of the felony and manſlaughter aforeſaid, or ever 


afterwards to this time, to the knowledge of the 
laid jurors. And immediately it is demanded of 
the ſaid Peter Hunt, if he hath or knoweth any 
thing to ſay, wherefore the ſaid juſtices here ought 


ceed to judgment and execution againſt him: wao Corey 

faith that he is a clerk, and prayeth the benefit of _ 
clergy to be aliowed him in this behalf. Wang. Za pb burred 
veoN, all and ſingular the premiſes being ſeen, and ** h 0 = 
by the ſaid juſtices here fully underſtood, rT 18 1 43 N 
coN$IDERED by the court here, that the faid Peter _ * 
Hunt be burned in his left hand, and delivered. 

And immediately he is burned in his left hand, | 

and is delivered, according to the form of the 


& 3. Futry of a Trial inſtanter in the Corr of 
King's Bench, upon a collateral Tſſue ; and Rule of 


Vickaelmas Term, in the ſixth year of the reign | 
bol king George the third, 


Kent : The King Taz PRISONER at the bar Wo 
agaiĩnſt being brought inte this 

Thomas Rogers.) court in cuſtody of the 

ſheriff of the county of Suflex, by virtue of his ,, , Z 

majeſty's writ of habeas corpre, IT is ORDERED that | e 

the ſaid writ and che return thereto be filed. Ano 4 1 of 

appearing by a certain record ef attainder, which 0 er e 

hath been removed into this court by his majeſty's 7 5 

writ of certiorari, that the priſoner at the bar ſtands rRNA | 

attainted, by the name of Thomas Rogers, of ſe- for felony 

lony for a robbery en the highway, and the ſeid and robbe- 

pier at the bar having heard the record of the ry. 

id attainder row read to him, is now aſked ty Vriſoner 
the court here, what he hath to ſay for himſcl:, aſked what 
why the Court here ſhould not proceed to award he can ſay im 
execution _ him upon the ſaid attainder. Hz bar of exe- 
lor plea faith,” that he is not the ſame Thomas Ro- cution. 
gers in the faid record of attainder, named, and Plea ; not 
againſt whom judgment was pronounced: and this the ſame _ 
he is ready to verify and prove, &c. To which perſon. 
ſaid plea the honourable Charles Yorke, eſquire, Replicatien. | 
attorney-genera] of our preſent ſovereign lord the 


| ng, who for our ſaid lord the king in this behalf 
ec 


— uteth, being now preſent here in court, and 

wing heard what the ſaid priſoner at the bar hath 

now —_ d, for our ſaid lord the king by way of 

reply ſaith, that the ſaid priſoner now here at the averring 


bar is the ſame Thomas Rogers in the ſaid record of. that he is. 
2 8 85 Qq K . 
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attainder named, and againſt whom judgment was 
2 as aforeſaid ; and this he prayeth may 
[ue joined. be inquired into by the country; and the ſaid pri- 
Juice a- ſoner at the bar doth the like: Taxarroxn letz 
warded i jury in this behalf immediately come here into 
Janter. court, by whom the truth of the matter. will be the 
| better known, and who have no afiinity to the ſaid 
priſoner, to try upon their oath, wheth.r the aid 
priſoner at the bar be the ſame Thomas Rogers in 
the ſaid record of attainder named, and againſt 
whom judgment was ſo proncuncef as aforeſaid, 
or not: becauſe as well the ſaid Charles Yorke, 
uire, attorney-general of our ſaid lord the king, 
who for — ſaid lord the king — = behalf ay 
cutes, as the ſaid priſoner at the bar, have put then- 
Jury ſworn. hes in this behalf —_ the ſaid jury. 7 — im- 
ma-eediately thereupon the ſaid jury come here into 
court; and being elected. ried, and ſworn to ſpeak 
the truth touching and concerning the pretuiles 
| aſforeſ.id, and having heard the ſaid record read to 
verdict; them, do ſay upon their oath, that the ſaid priſorer 
that he js àt the bar is the ſame Thomas Rogers in the {aid r- 
, cord of attainder named, and againſt u hem judg- 
ment Ma fo frencunced as 2foreſaid, in manner 
and furm as the ſaid attorney-general hath by dis 
faid replication to the ſaid plea of the faid priſoner 
now here at the bar alleged. AND atxeveron the 
| ſaid attorney-general vn behalf of our ſaid lord the 
5 king now prayeth, that the court here would pro- 
5 ceed to award execution againſt him the ſaid I bo- 
mas Rogers upon the ſaid attainder. Wu AZV Tox, 
Award of all and ip the premiſes being now ſeen and 
execution. fully underſtood by the court here, 1T is oxDERtD 
| - by the court here, that execution be done upon th: 
ſaid priſoner at the bar for the ſaid felony in purſu- 
ance of the ſaid judgment, according to due ſorm ef 
law: AND it is laſtly ordered, that he the {aid 
Thomas Rogers, the priſoner at the bar, be new 
committed to the cuſtody of the ſheriff of the cour- 
ty of Kent (now alſo preſent here in court) for the 
purpoſe aforeſaid ; and that the faid ſherift of Kett 
do executgon upon the faid defentant the profoner it 
the bar for the ſaid felony, in purſuance of the ſad 

judꝑ ment, acccrding to — form of law. 


On the metionof Mr. Attorney General. 
pes By the Court 
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A Warrant: of | Execution 0 Death, . 
N 


London ) To the ſheriffs of the city of London; 

and and to the ſheriff of the county of 
Middleſex); Middleſex ; and to the keeper, of his 
| . majeſty's gaol ef Newgate. | 


Wurn 24s at the ſeſſion of gaol delivery of Ne- 
for the city of ranked ad county of Mid- 

, holden at Juſtice Hall in the Old Bailey, on. 

the nineteenth day oſ October laſt, Patrick Mahony, 
Roger Jones, (harles King, and Mary Smith, re- 
cived ſentence of death for the reſpective offences 
in their ſeveral indictments mentioned ; Now 1T 18. 
gzREBY ORDERED, that execution of the ſaid ſen- 
tence be made and done upon them the ſaid Patrick 
Mahony and Roger Jones, on Wedneſday the ninth, 
day of this inſtant mouth of November at the uſu- 
i place of execution, AND it is his majeſty's com- 


mand. that execution of the ſaid ſentence upon them. . 
the ſaid Charles King and Mary Smith be reſpited, 


til his majefty's pleaſure touching them be farther 


mon. i 
Gr under my hand and ſeal this ſourth 
diy of November, one thouſand ſeven, 
hundred and ſixty- eight. 


James Eyre, Recorder. 1.86. 


. Writ of Execution upon Jud mat of Murder, 
before the King in Parliament. s 


GEORGE the ſecond, by the grace of God of 
Great Britain, France, and Ireland king, defender 
& the faith and ſo forth, to the ſheriffs of London 
ad ſheriff of Middlefex, greeting. Warkreas. 
Laurence earl Ferrers; viicount; Tamworth, hath 
been indited of felony and murder by him done 
ud committed, which ſaid indictment hath been 
certified before us in our preſent parliament ; and 
the ſaid Laurence earl Ferrers, viſcount Tamworth, 
bath been thereupon arraigned, and upon ſuch ar- 
nignment hath plcaded not guilty ; and the ſaid: 
Laurence earl Ferrers, viſcount Tamworth, hath. 
before us in our ſaid parliament been tried, and in 
due form of law convicted thereof; and whereas 
judgment hath been given in our ſaid parliament, 
that the ſaid Laurence earl. Ferrers, viſcount Tam- 
worth, ſhall be hanged by the neck till he is dead, 
and that his body be diſſected and anatomized, the 
aecution of which judgment yet remaiucth to be 


p a 
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done: Wr require, and by theſe preſents firia 
command you, that upon Monday the fifth — 
May inſtant, between the hours of nine in the morn. 
ing and one in the afternoon of the ſame day, him 
the ſaid Laurence earl Ferrers, viſcount Tamworth, 
without the gate of our tower of London (to yay 
then and there to be delivered, as by another wri: 
to the lieutenant of our tower of London or to bis 
2 directed, we have commanded) into your 
c ou then and there receive; and him, in 
your cuſtody ſo being, you forthwith: convey to the 
accuſtomed place of execution at Tyburn ; and that 
u do cauſe execution to be done upon the (aid 
1388 earl Ferrers, viſcount Tamworth, in your 
cuſtody ſo being, in all things according to the ſaid 
judgment. And this you are by no means to omit, 
at your peril. Wi rss ourſelf at Weſtminſter the 
ſecond day of May, in the thirty third-year of ou 
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